


INDEX. 


ABANDONMENT. 

1. The entries made in Livre Terrein upon the margin of the records of 
Duralde’s Spanish surveys of common field lots, showing an abandon- 
ment of those lots and a re-uniting them to the king’s domain, are 
admissible in evidence, in a suit founded on an alleged confirmation by 
the act of Congress of June 13, 1812, to show that under the Spanish 
government it was not unusual for the inhabitants to abandon their pos- 
sessions. Fine v. St. Louts Public Schools, 570. 


ACCEPTANCE. 
See SaLE, 2; PaymMEenT, 1; Promissory Notes anp Bris oF Ex- 
CHANGE, 6, 


ACKNOWLEDGMENT. 


1. The Revised Code of 1835 required, in order to constitute a valid relin- 
quishment of dower, an examination of the wife apart from her hus- 
band ; also that the certificate of such relinquishment should state the 
fact of such an examination. Rogers v. Woody, 548. 

2. Chauvin v. Wagner, 18 Mo. 531, affirmed. Chauvin v. Lownes, 223. 


ACTION FOR DELIVERY OF PERSONAL PROPERTY. 


1. Where, in a suit under article 8 of the practice act of 1849 (Sess. Acts, 
1849, p. 82) for the possession of a slave, it appeared from the find- 
ing of the facts by the court, that the slave belonged to plaintiff, was 
in the possession of defendant, and had escaped therefrom after the 
commencement of the suit, but it did not appear whether the posses- 
sion of defendant was wrongful or rightful ; held, that the finding was 
defective, and that a judgment for defendant was erroneous. Barks- 
dale v. Appleberry, 389. 


ADMINISTRATION. 


1. The settlements and allowances of the accounts of administrators, cura- 

tors, and guardians, by the county or probate courts, are considered 
equivalent to judgments of a court of competent jurisdiction. The 
State, to the use of Tourville, v. Roland. 95. Whittelsey v. Dorsett, 
236. 
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ADMINISTRATION—( Continued.) 
2. An action at law, therefore, can not be maintained on a guardian’s 


bond for his failure to account for the rents and profits of real estate 
in his charge, where the record of his settlements before the county 
or probate court shows that he has duly accounted. Ib. 


. If the guardian has fraudulently procured allowances in his favor to 


be made by the county or probate court, these allowances should be 
first set aside in an equitable proceeding instituted for that purpose 3 
an action upon the bond may then be sustained. 1b. 


. An action can not be maintained by an executor or administrator as 


such to recover damages for trespass upon realty belonging to the es- 
tate of the testator or intestate. The action should be brought in the 
name of the heir or devisee. Aubuchon v. Long, 99. 


. A demand against the estate of an intestate on account of the breach of 


the statutory covenant of indefeasible seizin, and against encumbran- 
ces contained in a deed made by such intestate, is not barred by not 
having been exhibited against the estate within three years after the 
granting of letters of administration, where the right of substantial re- 
covery did not accrue before the lapse of the said term. Chambers? 
Adm’r v. Smith’s Adm’r, 174. 


. A. owning a lot of ground gives a bond to convey the same to B. upon 


the payment by B. of the sum of $1500, within five years; this bond is 
duly recorded ; afterwards, A. “ grants, bargains and sells”? the same 
lot to C., and C., by a deed of the same tenor, conveys to D.; B. af- 
terwards brings suit for the specific performance of the bond against 
the administrator of A., and obtains a decree directing said administra- 
tor to make a deed to B., which is accordingly done; this deed is dated 
more than three years after the date of the letters of administration 
granted to said administrator: held, that the right of D. to recover for 
the breach of the covenants contained in the words “grant, bargain 
and sell”? in the deed of A. to C., is not barred by a failure to exhibit 
the claim against the estate of A. before the expiration of the term of 
three years from the date of the letters of administration. No demand 
accrued against the estate of A. until the date of the administrator’s 


.deed. Ib. 
. A. commenced suit against B., the administrator of C., on a promis- 


sory note, of which C. was maker. D. and E., endorsers of said note, 
were mnade co-defendants. On the trial, such instructions were given 
as precluded a recovery against the endorsers, or rendered it doubtful ; 
whereupon plaintiff took a non-suit, and then, after the expiration of 
a year from the date of the first letters of administration, presented his 
claim to the Probate Court for allowance, as a demand against the es- 
tate of C. The demand was allowed, and placed, against the objection 
of A., in the sixth class of claims instead of the fifth. In the suit of 
A. against B. service of process was had upon B. within a year from 
the date of the first letters of administration. Held, that this demand 
should have been classed in the fifth class of claims. (Scorr, J., 
dissenting.) Tevts v. Tevis? Adm’r, 256. 
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ADMINISTRATION—( Continued.) 


8. An administrator de bonis non is not liable for a failure to collect judg- 


10. 


il 


12. 


ments recovered by a previous administrator, and which were assets 

belonging to the estate, where it does not appear that he had notice of 

their existence. State, to the use of Reyburn, v. Ruggles, 339. 
. There is no equity in favor of creditors of an intestate’s estate, or of 
the heirs of such intestate, to set aside and annul a sale and conveyance 
of land by an administrator for the payment of debts, where such sale 
and conveyance are absolutely void; if the sale be void, creditors may 
proceed in the probate or county court for a resale, and the heirs may 
have their action for the possession. Bank of Missouri v. White, 342. 
Where a creditor of an intestate’s estate seeks to set aside a sale and 
conveyance made by the administrator for the payment of debts, on the 
ground of fraud, the administrator not being a party to the suit; held, it 
not appearing that the suing creditor is the only creditor of the estate, 
that a decree directing the payment of such creditor out of the pro- 
ceeds of a resale, is erroneous. Ib. 
. No action on an administrator’s bond will lie in favor of one claiming 
to be a creditor of the intestate’s estate, until his demand against the 
estate has been established in some one of the ways prescribed by 
law; consequently the statute of limitations will not run in favor of 
the administrator in such a case until such demand is so established. 
State, to use, &c., v. St. Gemme’s Adm’r, 344. 
An action under section 35 of article 9 of the act concerning crimes 
and punishments (R, C. 1845, p. 414,) against the owner of aslave, will 
survive against his administrators. Phillips vy. Towler’s Adm’r, 401. 


ADMINISTRATOR’S BOND. 


See ADMINISTRATION, 11. 


ADMISSIONS. 


See EvipENcE, 8, 9. 


AFFIDAVIT. 


i 


See Srrays, 1; PLEADING, 2; PERPETUATION OF TeEsTIMONY, 1. 


. Where in a suit commenced by attachment there is a personal ser 
vice upon the defendant, and a general judgment rendered against him, 
such judgment and a sale on execution under it are not rendered void 
by the fact that the affidavit upon which the attachment issued may 
have been defective. Harvey v. Wickham, 112. 


AGENT. 


See PrinctPAL AND AGENT; Promissory NorTEs, 4. 


AGREEMENT. 


1, An agreement to reward a public officer, a policeman, for doing that 


2 


which it is his duty by law to do, is void as against public policy. 
Kick v. Merry, 72. 
. Where there is a special contract todo certain work, and there is a fail- 
39—vOL. XXIII. 
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AGREEMENT—( Continued. ) 







ure to perform the work according to the contract, there can be no re- 
covery had upon the contract. Donney v. Burke, 228. 

. Where, however, useful labor is actually performed, and is received by 
the employer, an obligation is thereby created to pay the reasonable 
value of the services rendered, taking into consideration and making 
allowance for the damage resulting from the breach of the contract. 
Ib. 

. The. voluntary expenditure of work and labor upon the property of 
another, is not of itself sufficient to create a cause of action against the 
owner. Carson v. Ely, 265. 

5. A breach of a voluntary promise, made to a party defendant to a suit, 

to continue the cause until the next term of the court, by taking judg- 

ment against such defendant immediately and issuing execution, and 
seizing his property, it not appearing that he was thereby deprived of 
any defence to the action, or that he had any defence, will not give to 

such defendant a cause of action. Hunt v. Jehnson, 432. 


AMENDMENT. 


1. Amendments should be liberally allowed where the errors are uninten- 
tional, and no injury will result to the adverse party. Chauvin v. 
Lownes, 223. 


APPEAL. 


See PracTicE AND ProcgEpINGs 1n CriminaL Cases, 5, 6. 


1. It is error to dismiss an appeal from a justice of the peace for “ any er~ 
ror, defect, or other imperfection in the proceedings of the justice.” 
Matlock v. King, 400. 

. An appeal will not lie to a circuit court from an order of a county 
court vacating and setting aside a sale of a 16th section made by the 
sheriff under a previous order of the county court. Wilson v. School 
Township, 416. 


APPEARANCE. 


See PRACTICE, 13. 


ARBITRATION. 


1. A submission to arbitrators in writing is within the statute, although 
there is no clause authorizing a circuit court judgment to be entered 
upon the award made pursuant to the submission ; so that an oath taken 
by the arbitrators, where the submission is in writing, but does not 
contain the above clause, is not a mere voluntary oath. Bridgman v. 
Bridgman, 272. 

2. Where it is sought by a motion under the statute to vacate an award, 
it is not sufficient to show that the arbitrators erred in judgment mere~ 
ly, either as to the law or fact; partiality, corruption, or some one of 
the statutory grounds for vacating such award, must be shown. Ib. 


ASSIGNEE. 





See Promissory Notes, 12. 
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ASSIGNMENT. 


1. 


3. 


4. 


Where property is conveyed by a debtor to a trustee for the benefit of 
his creditors, and, at the trustee’s sale thereof, is purchased for the use 
and benefit of the debtor, or with money furnished by him: Held, that 
the title of such purchaser is not valid as against creditors. Gutzwil- 
ler v. Lackman, 168. 


- A creditor who knowingly acquiesces in a sale made by a trustee under 


an assignment for the benefit of creditors, and accepts his proportional 
share of the proceeds of the sale, is estopped fo deny the validity of the 
sale. Ib. 

To make an assignment for the benefit of creditors void for fraud, the 
fraud must be brought home to the assignee. Wise v. Wimer, 237. 
In a suit brought by an assignee against the sheriff for improperly levy- 
ing an attachment in favor of a creditor of the assignors, the record of 
the attachment suit (the assignee not having been a party thereto) is 
inadmissible in evidence to show fraud in the assignment. Ib. 


ASSIGNOR. 


1. 


The assignor of a thing in action, assigned for the purpose of making 
him a witness, should not be excluded as a witness, under section 2 
of article 25 of the practice act of 1849, (sess. acts, 1849, p. 190,) 
where, after such assignment, the assignor is entirely divested of in- 
terest in the event of the suit. McKinley v. Williamson, 65, 


A TACHMENT. 


See Fraup, 1. 


1. 


Where A. in suit before a justice of the peace, attached certain goods 
as the property of B., the defendant, and C. interpleaded and claimed 
the property attached as his own, and the property attached is, under 
the issue thus raised, adjudged by the justice to be the property of B. ; 
held, that this judgment is a bar to a suit by C. for the possession of 
the goods, against the constable in possession of the goods under the 
writ of attachment. Richardson v. Watson, 34, 


. The Law Commissioner of St. Louis county has the authority to issue 


writs of attachment against the property of persons sued in his court. 
Lackey v. Seibert, 85. 

The levy of a writ of attachment upon land creates a charge or lien 
from the moment of the levy; a sale therefore, under an execution is- 
sued upon the judgment against the defendant in the attachment, re- 
lates back to the time of the levy, and passes the title to the purchaser, 
unaffected by any encumbrances created or conveyances made subse- 
quently to such levy. Jb. 


. The requisites of a levy of a writ of attachment upon real estate. 


Prima facie, it should be presumed that a writ of attachment was 
levied as early as the date under which the return is made. Jb. 


. Where there has been a personal service of a writ of attachment upon 


the defendant, the attachment will not, it seems, be defeated as against 
subsequent purchasers, by a failure of the officer making return to 
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ATTACHMENT—( Continued.) 


state in his return the fact that notice of the attachment has been given 
to the actual tenants, and the names of those tenants. Ib. 

6. Where in a suit commenced by attachment there is a personal service 
upon the defendant, and a general judgment rendered against him, such 
judgment and a sale on execution under it are not rendered void by the 
fact that the affidavit upon which the attachment issued may have been 
defective. Harvey v. Wickham, 112. 

7. Ina suit brought by an assignee against the sheriff for improperly 
levying an attachment in favor of a creditor of the assignors, the record 
of the attachment suit (the assignee not having been a party thereto) is 
inadmissible in evidence to show fraud in the assignment. Wise v. 
Wimer, 237. 

8. The city of St. Louis is not subject to the process of garnishment. For- 
tune v. City of St. Louis, 239. 

9. In an action against a constable for the seizure of goods under an at- 
tachment issued by a justice of the peace, the record of the proceed- 
ings in the attachment suit is admissible in evidence. Snead v. Weg- 
man, 263. 
Though justices of the peace have a power of sale in attachment cases, 
they should exercise a sound discretion and not order a sale where the 
debt is small, and the attached property greatly exceeds in value the 
debt, and is of such a nature that it must all be sold together. The 
justice should always be satisfied that it would be for the interest of the 
debtor to have the property sold. Ib. 


ATTORNEY AT LAW. 
See PrivitecepD CommunicaTions, 1. 


10 


1. An attorney at law has no authority to enter into a compromise bind- 
ing upon his client. Davidson v. Rozier, 387. 


BILL OF EXCEPTIONS. 


1. Where, after the overruling of a demurrer to a petition, final judgment 
is rendered for the plaintiff, and it appears from the entry of the judg- 
ment that the inquisition of damages was taken “ without any proof”? 
of the amount of the damages sustained ; held, that this fact should be 
preserved by bill of exceptions; there being nothing to the contrary 
except this statement in the entry of judgment, it will be presumed that 
the inquisition of damages was properly taken. Gramp v. Dunni- 
vant, 254. 

2. A bill of exceptions can not be allowed and signed at a term subse- 
quent to that at which the trial is had without the consent of the op- 
posite party. Wilcorson v. McBride, 404. 


BILL OF EXCHANGE. 
See Promissory Notes AND BILts or ExcHANcE, 6, 7. 
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BILL OF LADING. 


1. Where a bill of lading given by the master of a boat contains the fol- 
lowing clause: ‘ privilege of reshipping in case of low water??—this 
is a privilege reserved to the boat, and does not impose upon it an obli- 
gation to reship in case of detention on account of low water. Stur- 
gess v. Steamboat Columbus, 230. 


BOATS AND VESSELS. 


1. Where a bill of lading given by the master of a boat contains the fol- 
lowing clause: “ privilege of reshipping in case of low water?’—this 
is a privilege reserved to the boat, and does not impose upon it an oblt- 
gation to reship in case of detention on account of low water. Stur- 
gess v. Steamboat Columbus, 230. 

2. One who endorses a note given by the master of a steamboat for stores 
and supplies furnished, and who pays the same at its maturity, does 
not thereby become subrogated to the rights of the one furnishing the 
supplies to a lien on such steamboat. Hays v. Steamboat Columbus, 
232. 

3. A sale on execution in the state of Louisiana of a steamboat, under a 
proceeding instituted in that state against the boat and the owner there- 
of, in which judgment is given against the owner, with privilege on 
the said steamboat, the said execution being a personal writ against the 
said owner, commanding the sheriff to demand the amount of the judg- 
ment of the owner, and upon his failure to. pay to cause the same to be 
made out of his present property, &c., does not divest the said steam- 
boat of liens previously acquired under the laws of this state. Ritter 
v. Steamboat Jamestown, 348. 


BONA FIDE PURCHASER. 
See VENDOR AND PURCHASER. 
BONDS AND NOTES. 
See GuarpIANn’s Bonn, 1; Promissory Norss, 12. 
1. Parol evidence is admissible to show that the relation of principal and 
surety exists between the co-obligors of a bond. Scott v. Bailey, 140. 
BROWN’S SURVEY OF CARONDELET COMMON. 


See Lanps anp LAND TITLEs, 4. 


CERTIFICATE. 
See ACKNOWLEDGMENT; RELINQUISHMENT OF DowER, 
CERTIFICATE OF DEPOSITE. 

1. A certificate of deposite made “ payable to the order of the depositor 
on return of the certificate, sixty days after date, with interest at the 
rate of six per cent. per annum,” will bear interest after maturity as 
well as before. (Leonarp, J., dissenting.) Payne v. Clark, 259. 

CHARTER, 
See CoRrPoRATION. 
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CITY OF ST. LOUIS. 
See Corporation, 5; ATTACHMENT, 8, 


CONDEMNATION TO PUBLIC USES. 


1. A. having leased a lot to B. for a term of years, joined with others, 
the owners of adjoining lots, in a deed of conveyance by which a por- 
tion of the lot leased was conveyed to the city of St. Louis; this deed 
contained the following clause: “ It being understood that some of said 
first parties have made leases for portions of the wharf property here- 
by conveyed, the terms of which have not expired ; and the convey- 
ance to the city is made by said first parties subject to said leases now 
in existence ;”? the portion thus conveyed by A. to the city of St. Louis 
was duly condemned and appropriated to public uses. Held, in a suit 
brought by A. against B. to recover the whole of the rent reserved, that 
the conveyance to the city carried with it, as incident to the part of 
the reservation conveyed, a proportionate part of the rent, the above 
clause not amounting to a reservation of the rent to the grantor. 
Biddle v. Hussman, 597, 602. 

2. The condemnatien and appropriation to public uses of a portion of a 
lot leased for a term of years, will extinguish a proportionate part of 
the rent, and entitle the parties—landlord and tenant—to compensa- 
tion according to their respective rights. 1b. 

3. In determining the proportionate part of the rent due to the landlord for 
the portion not appropriated to public uses, the jury must have refer- 
ence, in making their estimate, to the real value to the tenant of what 
is left uncondemned, and not merely to the quantity. 1b. 


CONFESSION. 
See EvipENCE. 


CONFIRMATIONS. 
See Lanps AND Lanp TITLEs. 


CONSIDERATION. 
See AGREEMENT, 5. 

1. Where a promissory note is given for the construction of a house, the 
fact that the house fell down in consequence of the use by plaintiff, the 
payee of the note, of bad material in its construction, and of the un- 
skillfulness of the workmanship, may be set up by the maker of the 
note as a partial failure of consideration. Gamache v. Grumm, 38. 

2. The voluntary expenditure of work and labor upon the property of ano- 
ther, is not of itself sufficient to create a cause of action against the 
owner. Carson v. Ely, 265. 


CONSTRUCTION. 


See ConveYANCE; WiLL; CoRPORATION. 


CONSTITUTIONAL LAW. 
See CorPoraTION, 6, 
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CONSTITUTIONAL LAW—( Continued.) 


1. A person appointed to serve as city counsellor by a municipal corpora- 
tion, has no such vested right in his office during the term for which 
he is elected, as that an ordinance abolishing the office would be void, 
as interfering with the obligation of a contract. Primm v. City of Ca- 
rondelet, 22. 

2. Sec. 12 of the “ Act to authorize the formation of railroad associations 
and to regulate the same,”? approved February 24th, 1853, (Sess. Acts, 
1853, p. 128,) is applicable to the St. Louis and Iron Mountain Rail- 
road Company, and to all other railroad companies existing under a 
law of the state. Peters v. St. Louts:& Iron Mountain Railroad, 107. 

3. It is constitutional in its application to railroad corporations previous- 
ly created. Ib. 

4. The validity of an enrolled statute, authenticated in the manner pointed 
out by law, by the certificate of the presiding officers of the two houses 
of assembly that it passed over the governor’s veto by the constitution- 
al majority, can not be impeached by the journals showing a depar- 
ture from the forms prescribed by the constitution in the reconsidera- 
tion of the bill. Pactfic Railroad v. The Governor, 353. 

‘5, A proceeding in a probate court of a sister state against a citizen of the 
state of Missouri, with constructive notice only, is not a judicial pro- 
ceeding within the meaning of the constitution of the United States. 
Gillett v. Camp, 375. 


CONTRACT. 
See AGREEMENT. 


CONTRIBUTION. 


1, Accommodation endorsers of a promissory note may, as between them- 
selves, be ce-securities, and where, in such a case, one of such en- 
dersers pays the whole amount of the note, he will be entitled to con- 
tribution from the other, whatever may be the order of the enndorse- 
ments. Dunn v. Wade, 207. 


CONVEYANCE. 


See VENDOR AND PurcHASER; DEED or Trust, 13; CovENANT; Fravp 
AND FRAUDULENT CONVEYANCES, 


4. The statutory covenant of indefeasible seizin, implied in the words 
“grant, bargain and sell,” is a covenant running with the land ; and, 
where possession accompanies the conveyance, it will enure to the 
benefit of the subsequent transferee in possession at the time of the 
substantial breach by the assertion of a paramount title; and that, too, 
although an intermediate conveyance may have been a sheriffs deed. 
Dickson v. Desire’s Adm’r, 151. 

2. A deed of conveyance of a tract of land, executed by A., contained 
the following reservation: “The said A. reserves the use of said tract 
of land and farm thereon, or the rents and profits arising from it, 
during bis life and the life of his wife.” Held, that this reservation 
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CONVEYANCE—( Continued. ) 


created no interest in the wife, and that the personal representatives of 
A. and not of his wife, would be entitled to money becoming due for 
the use and occupation of the premises by A.’s grantee after the death 
of A.-and before that of his wife. (Leonarp, J., dissenting, holding 
that, upon the death of the husband, the interest created by the reser= 
vation, being a freehold interest, passed to the heir, and not to the ad- 
ministrator.) Logan’s Adm’r v. Caldwell, 372. 

The fact that a recorder may have entered of record in his office deeds: 
of conveyance of lands subsequently sold and conveyed by himself, 
raises no presumption that at the time of his own conveyance he was 
aware of a defect in his title. Toney v. Mathews, 437. 


4. A. having leased a lot to B. for a term of years, joined with others, the 


owners. of adjoining lots, in a deed of conveyance by which a portion 
of the lot leased was conveyed to the city of St. Louis; this deed con- 
tained the following clause: ‘It being understood that some of said 
first parties have made leases for portions of the wharf property here= 
by conveyed, the terms of which have not expired; and the conveyance 
to the city is made by said first parties subject to said leases now in ex- 
istence ;”? the portion thus conveyed by A. tc the city of St. Louis was 
duly condemned and appropriated to public uses. Held, in a suit 
brought by A. against B. to recover the whole of the rent reserved, 
that the conveyance to the city carried with it, as incident to the part 
of the reservation conveyed, a proportionate part of the rent, the above 
clause not amounting to a reservation of the rent to the grantor. Bid- 
dle v. Hussman, 597, 


CORPORATION. 


1. By an act of incorporation of a mutual insuranee company, (sess. acts, 


1849, p. 381, sec. 11,) it was provided that, in case of less by fire sus- 
tained by any member, the directors should publish a notice of the 
sums assessed upon. the several members, which sums were required 
to be in proportion to the original amounts ef the premium notes of 
the members, and to be paid within thirty days next after the publica- 
tion of the notice; and also that “if any member shall, for the space 
of thirty days after such notice, neglect or refuse to pay the sum as-~ 
sessed upon him as his proportion of any sum as aforesaid, in such 
case the directors may sue and recover the whole amount of his depo- 
site note or notes, with costs of suit.”? Held, in a suit on certain depo-. 
site notes, upon which there had been various assessments, that an 
allegation in the petition that “the defendant, though often requested, 
has refused to pay said assessment or any part thereof, and the time 
limited for the payment thereof by the by-laws has long since elapsed $: 
that by the neglect and refusal of said defendant to pay said assess- 
ment, the whole amount of his said premium notes has become due 
and payable agreeably to the provisions of the act of incorporation 
of said company,” was sufficient to bring the case within the above 
provision of the.act of incorporation authorizing a recovery of the whole 
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CORPORATION—( Continued.) 


ad 


amount of the deposite notes. Missourt State Mutual Fire and Marine 
Insurance Co. v. Spore, 26. 


. Section 12 of the “* Act to authorize the formation of railroad associa- 


tions and to regulate the same,”? approved February 24th, 1853, (Sess. 
Acts, 1853, p. 128,) is applicable to the St. Louis and Iron Mountain 
Railroad Company, and to all other railroad companies existing under 
a law of the state. Peters v. St. Louis & Iron Mountain Railroad, 107. 
It is constitutional in its application to railroad corporations previously 
created. Jb. 


. The trustees of a school district organized under the act of March 27th, 


1845, can not be sued as a corporation for a debt incurred by them for 
the building of a school-house for the district; nor would the proper- 
ty, held by them as such trustees for the use of the school district, be 
liable to execution. Allen v. Trustees of School District, 418. 


. An act of the general assembly entitled ‘“‘ An act to reduce the law in- 


corporating the city of St. Louis, and the several acts amendatory 
thereof, into one act, and to amend the same,” approved February 8, 
1843, contained the following provision: “ The city shall not, at any 
time, become a subscriber for any stock in any corporation.” By a 
special act, approved March 1, 1851, enacted while the above general 
prohibition was in force, the city was authorized to subscribe to the 
stock of the Ohio and Mississippi railroad company, any amount not 
exceeding the sum of $500,000. An amended city charter, also entitled 
“An act to reduce the law incorporating the city of St. Louis, and 
the several acts amendatory thereof, into one act, and to amend the 
same,”? approved March 3, 1851, contained the provision, above set 
forth, that “the city shall not, at any time, become a subscriber for 
any stock in any corporation”? (Art. VII, 213, Sess. Acts, 1851, p. 
168) ; and also the following (see Art. VII, § 25), that “ all acts and 
parts of acts contrary to and inconsistent with the provisions of this 
act, or within the purview thereof, &e., are hereby repealed.”? These 
several acts took effect from their passage. Held, that the act of March 
3, 1851, did not repeal the special enabling act of March 1, 1851, and 
that a subscription under the act of March 1, 1851, to the stock of the 
Ohio and Mississippi railroad company, made by the city of St. Louis, 
was authorized by law and valid, and that the city thereby became a 
legal stockholder in said company. City and County of St. Louts v. 
Alexander, 485. 


. The county of St. Louis, by an act of the general assembly, approved 


January 26th, 1853, was authorized to subscribe the sum of $200,000 
to the capital stock of the Ohio and Mississippi railroad company. 
Said act also contained the following provision: “ Before the sub- 
scription hereby authorized shall be made, the county court of the 
county of St. Louis shall submit the question of making said subscrip- 
tion to the qualified voters of said county; and if a majority of those 
voting shall be in favor of such subscription, the county court shal) 
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CORPORATION—( Continued. ) 


at once proceed to make the same for the county.” Held, 1st, that 
this act, under the general law (see R. C. 1845, p. 695), took effect 
ninety days after its passage, a different time not being appointed 
therein ; 2d, that the provision requiring the county court to submit the 
question of making the subscription to the qualified voters of the coun- 
ty is not merely directory, but that it would be illegal for the county 
court to make the subscription without first submitting the question of 
making the subscription to the voters of the county as required in the 
act; 3d, that the act must be in force before the question of making 
the subscription can be lawfully admitted to the qualified voters of the 
county; 4th, that the provision requiring the question of making the 
subscription to be submitted to the voters of the county was constitu- 
tional. Jb. 


COUNTY COURT. 
See ApreaL; Manpamvs, 2. 


COVENANT. 
See ApMINIsTRATION, 6; Damaces, 6. 


1. 


4 


The statutory covenant of indefeasible seizin, implied in the words 
“grant, bargain and sell,?? is a covenant running with the land; and, 
where possession accompanies the conveyance, it will enure to the ben- 
efit of the subsequent transferee in possession at the time of the sub- 
stantial breach by the assertion of a paramount title; and that, too, al- 
though an intermediate conveyance may have been a sheriff’s deed. 
Dickson v. Desire’s Adm’r, 151. 

The measure of damages in a suit between the original parties on a 
covenant of seizin is the consideration given and received. 1b. 

The right of recovery of a subsequent grantee against the first gran- 
tor must, it seems, be limited to his actual loss; it can not, however, 
exceed the liability of the first vendor to his immediate grantee. 1b. 
In order to establish a right to recover for a breach of the covenant 
of seizin, it is net necessary to show an eviction ; it is sufficient if some 
damage resulting from an outstanding paramount title be shown. If 
damages are sought to be recovered for the extinguishment of this 
title, it devolves upon the plaintiff to show the reasonableness of the 
price paid; and this is to be determined by the value of the land at 
the time of the extinguishment of the paramount title, and not by its 
value at the date of the previous transfers. 1b. 


5. The statutory covenants of indefeasible seizin, against encumbrances, 


&c., contained in the words “ grant, bargain and sell,?? are covenants 
running with the land. Chambers? Adm’r v. Smith’s Adm’r, 174. 


6. A demand against the estate of an intestate on account of the breach of 





the statutory covenant of indefeasible seizin, and against encumbran- 
ces contained in a deed made by such intestate, is not barred by not 
having been exhibited against the estate within three years after the 
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COVENANT—( Continued.) 


granting of letters of administration, where the right of substantial re- 
covery did not accrue before the lapse of the said term. Ib. 

7. A. owning a lot of ground gives a bond to convey the same to B. upon 
the payment by B. of the sum of $1500, within five years; this bond is 
duly recorded ; afterwards, A. “ grants, bargains and sells’? the same 
lot to C., and C., by a deed of the same tenor, conveys to D.; B. af- 
terwards brings suit for the specific performance of the bond against 
the administrator of A., and obtains a decree directing said administra- 
tor to make a deed to B., which is accordingly done ; this deed is dated 
more than three years after the date of the letters of administration 
granted to said administrator: held, that the right of D. to recover for 
the breach of the covenants contained in the words “grant, bargain 
and sell’? in the deed of A. to C., is not barred by a failure to exhibit 
the claim against the estate of A. before the expiration of the term of 
three years from the date of the letters of administration. No demand 
accrued against the estate of A. until the date of the administrator’s 
deed. Ib. 


CRIMES AND PUNISHMENTS. 
See PrRacTICE AND PROCEEDINGS IN CRIMINAL CASES. 


1. The Supreme Court will not reverse a judgment of conviction for mur- 
der, because the court below rejected evidence of threats made by the 
deceased against the prisoner, the record not showing whether the 
threats were recent or of long standing, and it appearing from all the 
evidence that the prisoner was the aggressor, and had sought the diffi- 
culty in which the deceased was killed. State v. Hays, 287. 

2. Nor will the judgment be reversed for the exclusion of evidence explain- 
ing the prisoner’s flight, the record not Showing that his flight had been 
proved by the State or relied upon as any evidence of guilt. Jb. 

3. Although, under our statute, the presumption from proof of the mere 
fact of killing, without proof of circumstances, is murder in the second 
degree, yet a case will not be reversed for an instruction that it is mur- 
der, without stating the degree, another instruction being given cor- 
rectly stating what is necessary to constitute murder in the first degree, 


4. It is no defence to an indictment for selling intoxicating liquor with- 
out a license, that the County Court, acting under the act of March 1, 
1851, and in consequence of a remonstrance of a majority of the tax- 
able inhabitants of a township, refused to grant such license. Whether 
the license is withheld righifully or wrongfully, is immaterial. State 
v. Jamison, 330. 


CURTESY. 


1. No entry upon or actual possession of the wife’s land after a descent 
cast is necessary to entitle the husband to curtesy. (Reaume v. Cham- 
bers, 22 Mo. 36, affirmed.) Harvey v. Wickham, 112. 
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DAMAGES. 


INDEX. 


See ENTIRETY oF CONTRACTS. 


1. 


The measure of damages in a suit between the original parties ona 
covenant of seizin is the consideration given and received. Dickson v. 
Desire’s Adm’r, 151. 


- The right of recovery of a subsequent grantee against the first grantor 


must, it seems, be limited to his actual loss; it can not, however, ex- 
ceed the liability of the first vendor to his immediate grantee. Ib. 


. In order to establish a right to recover for a breach of the covenant of 


(4, 


5. 


7. 


seizin, it is not necessary to show an eviction; it is sufficient if some 
damage resulting from an outstanding paramount title be shown. If 
damages are sought to be recovered for the extinguishment of this title, 
it devolves upon the plaintiff to show the reasonableness of the price 
paid; and this is to be determined by the value of the land at the time 
of the extinguishment of the paramount title, and not by its value at 
the date of the previous transfers. Ib. 

Judgment reversed because the damages awarded were excessive. 
Schnetie v. Sutter, 240. 

In a suit for the conversion of a promissory note, the value of the note 
will be taken, prima facie, to be the sum payable on itsface. Men- 
kens v. Menkens, 252. 

The measure of damages in an action on a covenant of warranty is the 
purchase money with interest. Tony v. Mathews, 437. 

Upon the dissolution of an injunction restraining the sale, under a deed 
of trust, of the property, effects, franchises, &c., belonging to a rail- 
road company, it is erroneous for the court, without proof, to assess 
the damages at six per cent. upon the amount released by the dissolu- 
tion: the damages assessed in such a case should be commensurate 
with the actual injury sustained, and may, if the circumstances war- 
rant it, exceed ten per cent. upon the amount enjoined. City § County 
of St. Louis v. Alexander, 483. 


DEED OF TRUST. 
1. One William Bailey executed a deed of trust of certain real estate to 


secure the payment within twelve months of an indebtedness, recited 
therein to be due “to Patrick H. Scott and Sarah B. Scott, in the sum 
of about two thousand dollars, being the amount of principal and in- 
terest due upon a promissory note drawn by the said Bailey and en- 
dorsed by the said Patrick H. and Sarah B. Scott, and now past due 
and held by Mrs. Elizabeth Cabell, of Winchester, Virginia.”? In 
point of fact, it was intended by the parties to the deed of trust to se- 
cure the said P. H. Scott and S. B. Scott against liability upon a bond 
executed in favor of the said Mrs. C. Cabell, by the said Scotts, joint- 
ly with, and as the sureties of, the said Wm. Bailey. Held, that this 
mis-recital of the nature of the indebtedness was not such as to avoid 
the deed of trust. Scott v. Bailey, 140. 


2. Where property is conveyed by a debtor to a trustee for the benefit of 


his creditors, and, at the trustee’s sale thereof, is purchased for the use 
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DEED OF TRUST—( Continued.) 


and benefit of the debtor, or with money furnished by him: Held, that 
the title of such purchaser is not valid as against creditors. Gutzwil- 
ler v. Lackman, 168. 

3. A creditor who knowingly acquiesces in a sale made by a trustee under 
an assignment for the benefit of creditors, and accepts his proportional 
share of the proceeds of the sale, is estopped to deny the validity of 
the sale. Ib. 

4, A written advertisement or notice of a trustee’s sale, signed by the 
trustee, is not a sufficient note or memorandum within the statute of 
frauds. While vy. Watkins, 423. 

5. A grantor in a deed of trust, who is also residuary cestut que trust, 
is a necessary party to a suit brought by a purchaser at the trustee’s 
sale for a specific performance of the contract of sale. 1b. 

6. Where trustees are empowered by a deed of trust to act separately, yet, 
if they elect to act jointly, as by giving a joint notice of sale, one can 
not act alone. Ib. 


DELIVERY. 
See Payment, 1. 


1. Until a sale of personal property is rendered complete by delivery and 
acceptance, it will remain at the risk of the seller. Lovelace v. Stew- 
art, 384. 


DEVISE. 
See WILL, 


DISCRETION. 
See JupGMENT BY DEFAULT; Justices’ Courts. 


DOWER. 


1. An election, made by a widow under the 3d section of the dower act, 
CR. C. 1845, p. 430,) to take one half of the real and personal estate 
belonging to her husband at the time of his death absolutely, will ope- 
rate as a bar to dower under the first section of the same act. Horn- 
sey v. Casey, 371. 

2. In order to entitle a widow, under section 2 of the dower act, (R. C. 
1845, p. 430,) to a share of slaves belonging to the deceased husband 
equal to the share of a child of such deceased husband, it is not neces- 
sary that she should make an election so totake. Hayden’s Adm’r vy. 
Hayden’s Adm’r, 398. 

3. The Revised Code of 1835 required, in order to constitute a valid relin- 
quishment of dower, an examination of the wife apart from her hus- 
band ; also that the certificate of such relinquishment should state the 
fact of such an examination. Rogers v. Woody, 548. 


EASEMENT. 
See Laumier v. Francts, 181. 
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ELECTION. 
See Dower. 


1. Where trustees are empowered by a deed of trust to act separately, yet, 
if they elect to act jointly, as by giving a joint notice of sale, one can 
not act alone. White v. Watkins, 423, 


EMANCIPATION. 


See Stavery, 1. 


ENTIRETY OF CONTRACTS. 


1. Where there is a special contract to do certain work, and there is a 
failure to perform the work according to the contract, there can be no 
recovery had upon the contract. Downey v. Burke, 228. 

2. Where, however, useful labor is actually performed, and is received by 
the employer, an obligation is thereby created to pay the reasonable 
value of the services rendered, taking into consideration and making 
allowance for the damage resulting from the breach of the contract. 
Ib. 


ENUREMENT. 


1. By act of congress of July 4th, 1836, an unconfirmed Spanish claim of 
one J. M. in and to a tract of land within the St. Louis common, the 
paramount title to which was in the city of St. Louis, was confirmed to 
the representatives of the said J. M. A., B. and C. were the legal rep- 
resentatives of J. M. as to portions of this tract, and had all his title to 
such portions. B. by falsely representing himself to be the legal rep- 
resentative of M. (not however by derivation of title through A.) as to 
that portion claimed by A., under J. M., as well as to that portion for 
which he had a derivative title from J. M., procured a compromise 
deed from the city of St. Louis, embracing the portion claimed by A. 
This compromise deed was made to B. under a resolution of the board 
of aldermen of the city authorizing the conveyance to him, as the rep- 
resentative of J. M. A. did not appear before the board of aldermen 
to claim a conveyance to himself as the representative of J. M., nor 
did he know of the proceedings of the board of aldermen, nor of the 
conveyance by the city to B., nor of any claim by B. to the portion 
claimed by himself. Held, that the deed thus obtained by false rep- 
resentations did not enure to the benefit of A. as to that portion claimed 
by him by derivative title from J. M.; and that a petition against B. 
setting forth the facts above stated and praying a decree for the tract so 
claimed by A. as above stated, upou the payment of the compromise 
money—$20 per acre—with interest, contained no equity. Maguire v. 
Page, 188. 


EQUITABLE JOINTURE. 


See MarrRIAGE CONTRACT. 


EQUITY. 
See Fraup, 1; InsuncTion 1; Marrtace Conrract. 
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EQUITY—( Continued.) 
1, By act of Congress of July 4th, 1836, an unconfirmed Spanish claim of 


one J. M. in and to a tract of land within the St. Louis common, the 
paramount title to which was in the city of St. Louis, was confirmed to 
the representatives of the said J. M. A., B. anc C. were the legal rep- 
resentatives of J. M. as to portions of this tract, and had all his title 
to such portions. B. by falsely representing himself to be the legal 
representative of M. (not however by derivation of title through A.) 
as to that portion claimed by A., under J. M., as well asto that portion 
for which he had a derivative title from J. M., procured a compromise 
deed from the city of St. Louis, embracing the portion claimed by A. 
This compromise deed was made to B. under a resolution of the board 
of aldermen of the city authorizing the conveyance to him, as the repre- 
sentative of J. M. A. did not appear before the board of aldermen to 
claim a conveyance to himself as the representative of J. M, nor did he 
know of the proceedings of the board of aldermen, nor of the convey- 
ance by the city to B., nor of any claim by B. to the portion claimed 
by himself. Held, that the deed thus obtained by false representations 
did not enure to the benefit of A. as to that portion claimed by him by 
derivative title from J. M.; and that a petition against B. setting forth 
the facts above stated and praying a decree for the tract so claimed by 
A., as above stated, upon the payment of the compromise money—$20 
per acre—with interest, contained no equity. Maguire v. Page, 188. 


2. There is no equity in favor of creditors of an intestate’s estate, or of 


3. 


the heirs of such intestate, to set aside and annul a sale and convey- 
ance of land by an administrator for the payment of debts, where such 
sale and conveyance are absolutely void; if the sale be void, creditors 
may proceed in the probate or county court for a resale, and the heirs 
may have their action for the possession. Bank of Missouri v. White, 
343. 
Where a creditor of an intestate’s estate seeks to set aside a sale and 
conveyance made by the administrator for the payment of debts, on 
the ground of fraud, the administrator not being a party to the suit; 
d, it not appearing that the suing creditor is the only creditor of the 
estate, that a decree directing the payment of such creditor out of the 
proceeds of a resale, is erroneous. Ib. 


4. There is no equity to restrain by injunction the collection of a school 


tax, the assessment of which is illegal and void. Sayre v. Tompkins, 
443. 


5. A., having purchased real estate at a partition sale, paid a portion of 


the purchase money, and gave bond, with B. as security, for the resi- 
due; C. purchased at sheriff’s sale all the interest of A. in the land; 
A., not having paid the residue of the purchase money, B. was com- 
pelled by suit to pay the same; A. had received no deed for the land : 
held, that by the payment of the residue of the purchase money, B. 
became subrogated to the right of the original owners, and might sub- 
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EQUITY—( Continued.) 


ject the land inthe hands of C. to the payment to himself of the 
money so paid by him. Smith v. Schnetder, 447. 

. A married woman executed a promissory note jointly with her hus- 
band}; held, although it did not appear on what account the note was 
executed, whether for the benefit of the wife, or of the husband, or 
for their joint benefit, that equity would subject real estate held to the 
separate use of the wife to the payment thereof, and would decree a 
sale of the same. Whitesides v. Cannon, 457; Segond v. Garland 457. 


ESTOPPEL. 
See Wit. 


1. An election, made by a widow under the 3d section of the dower act, 


CR. C. 1845, p. 430,) to take one half of the real and personal estate 
belonging to her husband at the time of his death absolutely, will ope- 
rate as a bar to dower under the first section of the same act. Horn- 
sey v. Casey, 371. 

. A creditor who knowingly acquiesces in a sale made by a trustee un- 
der an assignment for the benefit of creditors, and accepis his propor- 
tional share of the proceeds of the sale, is estopped to deny the vali- 
dity of the sale. Gutzwiller v. Lackman, 168. 


EVIDENCE, 


See Witness, 1; PERPETUATION oF TESTIMONY, 1. 


1. Matters of record can not be proved by parol; where, therefore, in a 


suit for the possession of a mare, it was attempted to base a defence to 
the action upon the fact that the mare in controversy had been taken 
out of the possession of plaintiff and put in that of the defendant by 
virtue of a writ issued by a magistrate; held, that a copy of the re- 
cord of proceedings should have been produced. Wynne v. Aubuchon, 
30. 

An affidavit made before a justice of the peace, under the 4th section 
of the act concerning strays, (R. C. 1845, p. 1039,) by one taking up a 
stray, is no evidence of the facts therein stated in a suit brought by 
such person against one claiming to be the general owner of the stray. 
Parker vy. Evans, 67. 


3. Where the facts in evidence will warrant it, it is proper to instruct a 


jury that they are authorized to reject the whole of the testimony of a 
witness who has wilfully sworn falsely with regard to any material 
fact.’ Gillett v. Wimer, 77. 


4, One William Bailey executed a deed of trust of certain real estate to 





secure the payment within twelve months of an indebtedness, recited 
therein to be due “ to Patrick H. Scott and Sarah B. Scott, in the sim 
of about two thousand dollars, being the amount of principal and inter- 
est due upon a promissory note drawn by the said Bailey and endorsed 
by the said Patrick H. and Sarah B. Scott, and now past due and held by 
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14, 


12. 





13. 


14. 


15. 
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& VIDENCE—( Continued. ) 


Mrs. Elizabeth Cabell, of Winchester, Virginia.”? In point of fact, it 
was intended by the parties to the deed of trust to secure the said P. H. 
Scott and S. B. Scott against liability upon a bond executed in favor of 
the said Mrs. C. Cabell, by the said Scotts, jointly with, and as the 
sureties of, the said Wm. Bailey. Held, that this mis-recital of the na- 
ture of the indebtedness was not such as to avoid the deed of trust. 
Scott v. Bailey, 140. 


. Parol evidence is admissible to show that the relation of principal and 


surety exists between the co-obligors of a bond. Ib. 


. The character of either party toa civil suit can not be inquired into, un- 


less it is put in issue by the nature of the proceeding itself. Gutzwil- 
ler v. Lackman, 168. 


. A person who is interested in the event of a suit, in that he is bound to 


pay half the damages and costs in case of a recovery by plaintiff, is 
not “a person fer whose immediate benefit the action is defended,?? 
within section 2 of article 25 of the practice act of 1849, (Sess. Acts, 
1849, p. 100,) and consequently is a competent witness. Laumier v. 
Francis, 181. 


. An admission made by a member of a partnership, after the retiring 


from the firm of a former member, can not be used as evidence against 
such retired partner. Pope v. Risley, 185. 


. Declarations or admissions made by a party to a suit are not conclu- 


sive as to the truth of the facts admitted. Cuafferaita v. Cafferatta, 235. 
In a suit brought by an assignee against the sheriff for improperly 
levying an attachment in favor of a creditor of the assignors, the record 
of the attachment suit (the assignee not having been a party thereto) is 
inadmissible in evidence to show fraud in the assignment. Wise v. 
Wimer, 237. 

In an action against a constable for the seizure of goods under an at= 
tachment issued by a justice of the peace, the record of the proceed- 
ings in the attachment suit is admissible in evidence. Snead v. Weg- 
man, 263. 

In an action, under section 35 of article 9 of the act concerning crimes 
and punishments (R. C. 1845, p, 414), against the owner of a slave to 
recover damages sustained through the burning of a building, &c., by 
such slave: held, that a confession by the slave of the burning is in- 
admissible in evidence. Phillips v. Towler’s Adm’r, 401. 

It is also incompetent in such a case to show that the remark was made 
in the presence of the owner of the slave, that the slave had burned the 
building and had confessed it, and that he (the owner) had made no 
reply or denial. 6. 

It is not sufficient to object gererally that testimony offered is illegal 
and incompetent; some specific objection to its admission should be 
pointed out. Clark v. Conway, 437. 

Communications made by a client to an attorney at law whilst employed 
in that capacity, are privileged, and are inadmissible in evidence, though, 
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EVIDENCE—( Continued.) 


at the time such communications were made, judicial proceedings may 
not have been commenced or contemplated. Johnson v. Sullivan, 474. 
It is erroneous, in a suit for work and labor done by plaintiffs as sur- 
veyors, to permit a book-keeper of plaintiffs to testify that the servi- 
ces sued for were charged on plaintiffs’ books to defendant. Cozens v. 
Barrett, 544. 


17. The entries made in Livre Terrein upon the margin of the records of 


Duralde’s Spanish surveys of common field lots, showing an abandon- 
ment of those lots and a re-uniting them to the king’s domain, are 
admissible in evidence, in a suit founded on an alleged confirmation by 
the act of Congress of June 13, 1812, to show that under the Spanish 
government it was not unusual for the inhabitants to abandon their pos- 
sessions. Fine v. St. Louts Public Schools, 570. 

A. having purchased a tract of land, it was conveyed toa son of A. 
with intent to defraud the creditors of A.; held, in a suit to annul this 
deed in behalf of one of those creditors who had purchased the land 
at a sale on execution under a judgment in his favor against A., that 
evidence was inadmissible to show, in behalf of defendants, the pecu- 
niary circumstances of A. several years after the conveyance to his 
son. Rankin v. Harper, 579. 


EXECUTION. 
See TrusTeEs oF Scnoot District, 1; Corporation, 43 Practice 


AND ProcEEepines tN Civit Cases, 1, 2; SHerirr’s Saces, 3, 4, 5. 
The filing of a writ of execution, without any endorsement upon it 
showing the manner in which it has been executed, does not amount 
to a return of the writ. Nelson v. Brown, 13. 


. The act of March 5th, 1849, (Sess. Acts, 1849, p. 67,) exempting cer- 


tain property of the wife from execution for certain debts and liabili- 
ties of the husband, does not apply to debts contracted before its 
passage. (Cunningham v. Gray, 20 Mo. 170, affirmed.) Harvey v. 
Wickham, 112. 


. Quere: Whether, under said act, the estate of the husband in his wife’s 


land, acquired by virtue of the marriage, can be sold under execution 
for the payment of his debts. (Schneider v. Staihr, 20 Mo. 269, as 
to this point questioned.) Ib. 


. Section 42 of the “act to regulate executions,” (R. C. 1845, p. 483,) 


which provides that if the purchaser “refuse to pay the amount bid 
by him for property struck off to him, the officer making the sale may 
again sell such property at any time to the highest bidder; and if any 
loss shall be occasioned thereby, the officer shall recover the amount of 
such loss, with costs, by motion before any court,”? &c., does not au- 
thorize a judgment on motion against one who has been substituted in 
the place of the purchaser at the sale, with the consent of such pur- 
chaser, and who has been reported as the purchaser by the sheriff ; 
this summary remedy by motion can be had only against the actual 
purchaser at the sale. Wimerv. Obear, 242. 

Quere ; whether this section embraces a sale in partition. Jb. 











INDEX. 


EXECUTORS AND ADMINISTRATORS. 
See ADMINISTRATION, 


FAILURE OF CONSIDERATION. 
See ConsipERATION. 


FINDING OF THE FACTS. 


See Supreme Court, 3; AcTION For DELIVERY OF PERSONAL Pro- 
PERTY. 


FORCIBLE ENTRY AND DETAINER. 


1. In order to constitute such a possession as will sustain an action of 
forcible entry and detainer, it is not necessary that the party should 
stand on the land, or keep a servant or agents there; but any act done 
by himself on the premises, indicating an intention to hold the pos- 
session thereof to himself, will be sufficient to give him the actual pos- 
session. Bartlett v. Draper, 407. 


FORMER RECOVERY. 
See Res ApJUDICATA. 


1. Where A., in suit before a justice of the peace, attached certain goods 
as the property of B., the defendant, and C. interpleaded and claimed 
the property attached as his own, and the property attached is, under 
the issue thus raised, adjudged by the justice to be the property of B.; 
held, that this judgment is a bar to a suit by C. for the possession of 
the goods, against the constable in possession of the goods under the 
writ of attachment. Richardson v. Watson, 34. 


FRAUD AND FRAUDULENT CONVEYANCES. 


See Equity, 1, 2, 3; AssIGNMENT, 3; ADMINISTRATION, 3; DEED oF 
Trust, 2, 3; STATUTE OF Fraups, 2, 3. 


” 


A creditor at large, who has commenced suit by attachment for his 
debt, but has not obtained judgment therefor, is not entitled to invoke 
the equitable interference of the courts to annul judgments fraudulently 
confessed by his debtor in favor of other persons, or to restrain by in- 
junction the disposal of the debtor’s property through the means of ex- 

ecutions issued on such confessed judgments. Martin v. Michael, 50. 

2. To make an assignment for the benefit of creditors void for fraud, the 
fraud must be brought home to the assignee. Wise v. Wimer, 237. 

3. A conveyance may be for a valuable consideration, and yet be fraudu- 
lent and void as against creditors. Johnson v. Sullivan, 474. 

4, A father purchased land in the name of his son with intent to defraud 
his creditors; held, 1st, that the contemplated fraud upon creditors 
repelled the presumption of an advancement to the child; that conse- 
quently there was a resulting trust to the father for the benefit of his 

creditors ; 2d, that this interest in the father was subject to seizure 

and sale on execution under judgments in favor of such creditors, 

Rankin v. Harper, 579. 
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FRAUD AND FRAUDULENT CONVEYANCES—( Continued.) 


5. A. having purchased a tract of land, it was conveyed toa son of A. 
with intent to defraud the creditors of A.; held, in a suit to annul this 
deed in behalf of one of those creditors who had purchased the land at 
a sale on execution under a judgment in his favor against A., that evi- 
dence was inadmissible to show, in behalf of defendants, the pecuniary 
circumstances of A. several years after the conveyance to theson. Ib. 

6. Where land, purchased with the money of the husband, is conveyed 
to a trustee in trust for the separate use of the wife with intent to hinder 
and defraud the creditors of the husband, it is subject to be sold under 
executions issued under judgments in favor of such creditors. Eddy v. 
Baldwin, 588. 


GARNISHMENT. 
See ATTACHMENT. 


1. The city of St. Louis is not subject to the process of garnishment. For- 
tune v. City of St. Louis, 239. 


GENERAL ASSEMBLY. 
See JourNALs or Houses oF GENERAL ASSEMBLY. 


GUARDIAN. 


1, If the guardian has fraudulently procured allowances in his favor to 
be made by the county or probate court, these allowances should be 
first set aside in an equitable proceeding instituted for that purpose ; 
an action upon the bond may then be sustained. State, to the use of 
Tourville, v. Roland, 95. 


GUARDIAN’S BOND. 


1. An action at law can not be maintained on a guardian’s bond for 
his failure to account for the rents and profits of real estate in his 
charge, where the record of his settlements before the county or pro- 
bate court shows that he has duly accounted. State, to the use of 
Tourville, v. Roland. 95. Whittelsey v. Dorsett, 236. 


HUSBAND AND WIFE. 


See Dower; Marrrace Contract. 

1. No entry upon or actual possession of the wife’s land after a descent 
cast is necessary to entitle the husband to curtesy. (Reaume v. Cham- 
bers, 22 Mo. 36, affirmed.) Harvey v. Wickham, 112. 

2. The act of March 5th, 1849, (Sess. Acts, 1849, p. 67,) exempting cer- 
tain property of the wife from execution for certain debts and licbili- 
ties of the husband, does not apply to debts contracted before its pas- 
sage. (Cunningham v. Gray, 20 Mo. 170, affirmed.) 1b. 

3. Quere: Whether, under said act, the estate of the husband in his wife’s 
land, acquired by virtue of the marriage, can be sold under execution 
for the payment of his debts. Schneider v. Staihr, 20 Mo. 269, as to 
this point questioned.) 1b. 
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HUSBAND AND WIFE—( Continued.) 


4. Where a trust is created for a married woman’s separate use without 
more, she has an alienable estate independent of her husband, which 
she may dispose of as a feme sole owner; she has also the power, in- 
cident to property in general, of contracting debts to be paid out of 
her separate estate. Whitesides v. Cannon, 457. Segond v. Garland, 
457. 

5. A married woman executed a promissory note jointly with her hus- 
band; held, although it did not appear on what account the note was 
executed, whether for the benefit of the wife, or of the husband, or 
for their joint benefit, that equity would subject real estate held to the 
separate use of the wife to the payment thereof, and would decree a } 
sale of the same. Whitesides v. Cannon, 457; Segond v. Garland 457. 


INDICTMENT. 


See Crimes AND PUNISHMENTS. 


INJUNCTION. 


1. A creditor at large, who has commenced suit by attachment for his debt, 
but has not obtained judgment therefor, is not entitled to invoke the 
equitable interference of the courts to annul judgments fraudulently 
confessed by his debter in favor of other persons, or to restrain by in- 
junction the disposal of the debtor’s property through the means of ex- 
ecutions issued on such confessed judgments. Martin v. Michael, 50. 

2. There is no equity to restrain by injunction the collection of a school 
tax, the assessment of which is illegal and void. Sayre v. Tompkins, 
443. 

3. Upon the dissolution of an injunction restraining the sale, under a deed 
of trust, of the property, effects, franchises, &c., belonging to a rail- 
road company, it is erroneous for the court, without proof, to assess 
the damages at six per cent. upon the amount released by the dissolu- 
tion: the damages assessed in such a case should be commensurate 
with the actual injury sustained, and may, if the circumstances war- 
rant it, exceed ten per cent. upon the amount enjoined. City § County 
of St. Louis v. Alexander, 483. 
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INSURANCE. 


1. A policy of insurance upon a steamboat contained the usual clause 
making it the duty of the assured, in case of loss or misfortune, “ to 
use every practicable effort for the safeguard and recovery of the 
steamboat.” Held, in a suit on this policy, that where by the ground- 
ing of the boat, it was in immediate danger of being lost or seriously 
damaged, or it was in the highest degree probable at the time that it 
would be lost or seriously damaged unless launched or set afloat, the 
insurer was liable for reasonable and proper expenses incurred in 
good faith by the assured in launching and setting the steamboat 
afloat. Diz v. Union Ins. Co., 57. 


Once netic settle 












626 


INSURANCE—( Continued.) 
2. A policy of insurance, made in the name of a particular person, will 
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not cover and protect the interest of any person other than the one 
named in the policy as the assured, unless the words “ for whom it may 
concern,” or other equivalent words, indicate that it is intended that 
the interest of such other person should be covered by the same; nor 
can a custom or usage be shown contravening this rule of law. Wise 
v. St. Louis Marine Ins. Co., 80. 

Merchandize was insured on the steamboat Georgia from St. Louis to 
Council Bluffs; the Georgia, being disabled by the loss of her chim- 
neys, became unable to prosecute her voyage without repairs, and 
stopped at St, Joseph, on the Missouri river; the necessary repairs 
could be obtained only from St. Louis, and for this a detention of 
twelve days would be necessary. Held, that this was not such a 
breaking of the voyage as would justify the master in transhipping 
the property insured upon another boat; that by such transhipment the 
insurers became discharged Salisbury v. Marine Ins. Company of St. 
Louis, 553. 


INSTRUCTIONS. 






See Jury, 1, 2. 


INTEREST. 









-See WITNEss. 


1. A certificate of deposite made “ payable to the order of the depositor 
on return of the certificate, sixty days after date, with interest at the 
rate of six per cent. per annum,” will bear interest after maturity as 
well as before. (LEoNaRD, J., dissenting.) Payne v. Clark, 259. 


JOINTURE. 





See MarrrtacGe ContTRACct. 


JOURNALS OF HOUSES OF GENERAL ASSEMBLY. 






1. The validity of an enrolled statute, authenticated in the manner pointed 
out by law, by the certificate of the presiding officers of the two houses 
of assembly that it passed over the governor’s veto by the constitution- 
al majority, can not be impeached by the journals showing a depar- 
ture from the forms prescribed by the constitution in the reconsidera- 
tion of the bill. Pacific Railroad v. The Governor, 353. 


JUDGMENT. 





See ADMINISTRATION, 1. 


1. Where A., in suit before a justice of the peace, attached certain goods 
as the property of B., the defendant, and C. interpleaded and claimed 
the property attached as his own, and the property attached is, under 
the issue thus raised, adjudged by the justice to be the property of B.; 
held, that this judgment is a bar to a suit by C. for the possession of the 
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JUDGMENT—( Continued.) 


goods, against the constable in possession of the goods under the writ 
of attachment. Richardsow v. Watson, 34. 

2. Where in a suit commenced by attachment there is a personal service 
upon the defendant, and a general judgment rendered against him, such 
judgment and a sale on execution under it are not rendered void by the 
fact that the affidavit upon which the attachment issued may have been 
defective. Harvey v. Wickham, 112. 

3. A sale on execution in the state of Louisiana of a steamboat, under a 

proceeding instituted in that state against the boat and the owner there- 

of, in which judgment is given against the owner, with privilege on 
the said steamboat, the said execution being a personal writ against the 
said owner, commanding the sheriff to demand the amount of the judg- 
ment of the owner, and upon his failure to pay to cause the same to be 
made out of his present property, &c., does not divest the said steam- 
boat of liens previously acquired under the laws of this state. Ritter 

v. Steamboat Jamestown, 348. 

A proceeding in a probate court of a sister state against a citizen of the 

state of Missouri, with constructive notice only, is not a judicial pro- 

ceeding within the meaning of the constitution of the United States. 

Gillett v. Camp, 375. 

5. E. as surviving partner of the firm of B. & E., recovered a judgment 
against C. for money embezzled by him while a clerk for B. & E. from 
the year 1841 to 18485 an execution was issued under this judgment, 
and levied upon a lot that had been, in May, 1844, conveyed to one D. 
in trust for the separate use of the wife of C.; E. became the pur- 
chaser at the sheriff’s sale, and received a deed from the sheriff, and 
brought suit,—to which D and C. and the wife of C. were parties—to 
obtain a decree vesting in himself all the right, title and interest of D., 
the trustee, and of the wife of C. in said lot, on the ground that the 
same was conveyed to D. for the separate use of the wife with the in- 
tent to defraud and hinder the creditors of the husband: held, that the 
judgment against C., though conclusive against him as to the items 
upon which it was found, (and which appeared in the report of a ref- 
eree confirmed by the court,) was not conclusive as against the other 
defendants; that they might show that the deficits against C., in the 
account kept by him as clerk of B. & E., and upon which the judg- 
ment against him had been recovered, were caused by the interfer- 
ence of E.; and that forced balances were made by C. at the sugges- 
tion of E., and that consequently there was no indebtedness on the part 
of C. to B. & E. at the date of the deed of May, 1844, to D. Eddy v. 
Baldwin, 588. 


JUDGMENT OF SISTER STATES. 
See JupGmEnNrT, 2, 3, 4. 
JUDGMENT BY DEFAULT. 


1. Where in a suit for partition there has been no service of a copy of the 
petition with the requisite notice upon two of the defendants, and 
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JUDGMENT BY DEFAULT—( Continued.) 


there is filed an instrument in the following form, signed by said two 
defendants: “ October 6th, 1854. We wish to waive the notice of the 
division of the real estate belonging to the heirs of R. T. A., deceased. 
[Signed] 8. C., M. A.: Held, that this does not amount to a ser- 
vice on them or an appearance by them, and that a judgment by de- 
fault against them would be irregular and should be set aside. Ander- 
son v. Anderson, 379. 

2. Where, on account of a failure to reply within the time required by law 
to an offset pleaded, judgment by default was regularly rendered tak- 
ing the offset as confessed, and the court, on the motion of plaintiff, 
set aside this judgment by default, neither the motion to set aside nor 
the accompanying affidavit showing a meritorious defence to the offset 
pleaded: held, that the court had in this particular exceeded the limits 
of a sound discretion. Arnold v. Palmer, 411. 


JURISDICTION. 


See Practice; Law Commissroner’s Court,1; Lanp Court, I, 2; 
RECOGNIZANCE, 1. 


JURY. 
See Crimes AND PUNISHMENTS, 3. 


1. It is not erroneous for the courts of this state to refuse, when called 
upon generally to do so, to draft and give instructions to juries ; they 
may confine their action in this particular to the giving or refusing of 
instructions specifically asked by the respective parties. Simonds v. 
Oliver, 32. 

2. Where the facts in evidence will warrant it, it is proper to instruct a 
jury that they are authorized to reject the whole of the testimony of a 
witness who has wilfully sworn falsely with regard to any material 
fact. Gillett v. Wimer, 77. 

3. It is no ground for the reversal of a judgment of conviction upon an in- 
dictment for murder, that the court trying the cause, in empannelling 
the petit jury, required the State and the defendant to exercise their 
right of peremptory challenge at the same time, by striking from a list 
of thirty-six jurors the objectionable names, instead of conforming to 
the usual and better practice of allowing the right to be exercised as 
each juror was called to be sworn after having been found qualified 
to serve, the State speaking first and the defendant afterwards; the re- 
cord not showing that the defendant was prejudiced. State v. Hays, 
287. 

4. The use of the words bona fide, in instructions given to a jury, wilb 
not vitiate them. Johnson v. Sullivan, 474. 

5. Where, upon the polling of a jury, eleven assent to the verdict, and 
one juror, in answer to the question of the clerk, “is this your ver- 
dict?”? answers as follows: “It is, as far as it goes; held, this an- 
swer does not invalidate the verdict. Rankin v. Harper, 579. 
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JUSTICE OF THE PEACE, 


See Justices’ Courts. 


JUSTICES’ COURTS. 


1, Though justices of the peace have a power of sale in attachment cases, 
they should exercise a sound discretion and not order a sale where the 
debt is small, and the attached property greatly exceeds in value the 
debt, and is of such a nature that it must all be sold together. The 
justice should always be satisfied that it would be for the interest of the 
debtor to have the property sold.- Snead v. Wegman, 263. 

2. The practice act of 1849 does not apply, except the 25th article, to pro- 
ceedings in justices’ courts. Flemmv. Whitmore, 430. 


LAND COURT. 


1. The Law Commissioner’s Court of St. Louis county can not entertain 
an appeal from a justice of the peace, in a case where plaintiff seeks 
to recover damages for an entry into his close, and the tearing down of 
the wall of a tenant thereon. The appeal should be taken to the Land 
Court. Watkins v. Finney, 48. 

2. The St. Louis Land Court has jurisdiction of a suit to subject a wife’s 
separate estate to the payment of her debts. Segond v. Garland, 547. 


LANDS AND LAND TITLES. 


1. A location of a New Madrid certificate upon land reserved from sale, 
and a patent issuing therefor while the land remains so reserved, are 
entirely void, not voidable. Easton v. Salisbury, 100. 


~ 
- 


Such a location therefore, when made upon land reserved from sale by 
reason of its being covered by a Spanish claim, does not become valid 
so soon as the bar against that claim becomes complete. 1b. 

3. A confirmation of a Spanish claim by the act of July 4th, 1836, will ° 
prevail over a New Madrid location and a patent, dated May 28th, 
1827, both made while the land located upon was reserved from sale, 
although the bar against that claim became complete May 26, 1829, 
and remained so until July 9th, 1832, the date of the revival of the 
reservation from sale of the claims confirmed by the act of July 4th, 
1836. Ib. 

4. Quere: what is the effect of the approval by the Secretary of the Inte- 
rior, of Brown’s survey of Carondelet common? Sigerson v. Hornsby, 
268. 

5. The inhabitation, cultivation and possession required by the act of 

Congress of June 13th, 1812, are actual possession, &c. Papin v. 

Hines, 274. 

The act of Congress of April 12th, 1814, does not, proprio vigore, con- 

fer a legal title. Ib. 

It is a fatal objection to a claim of title under this act, that it does not 

appear from the report of the commissioners that the concession con- 

tained a special location, or that it had been actually surveyed before 
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LANDS AND LAND TITLES. 


8 


March 10th, 1804, by a surveyor duly authorized by the government 
making the grant. Ib. 

In a suit brought by A., claiming under the act of July 4, 1836, against 
B., claiming under a patent dated June 15th, 1826, it will be of no 
avail to A. to prove that the land sued fur is embraced within the out- 
boundary line of the town of St. Louis. The patent will, in such a 
contest, prevail over the confirmation. Jb. 


9. The confirming force of the act of Congress of June 13th, 1812, ex- 


tends to common field lots, out-lots, &c., as well without as within 
the survey of the outboundary line of the town of St. Louis, the plat of 
which survey is commonly known as “ Map X.?? Milburn v. Horttz, 
532. Tayon v. Hardman, 539. 


10. The entries made in Livre Terrein upon the margin of the records of 


Duralde’s Spanish surveys of common field lots, showing an abandon- 
ment of those lots and a re-uniting them to the king’s domain,” are ad- 
missible in evidence, in a suit founded on an alleged confirmation by the 
act of Congress of June 13, 1812, to show that under the Spanish gov- 
ernment it was not unusual for the inhabitants to abandon their posses- 
sions. Fine v. St. Louis Public Schools, 570. 


LANDLORD AND TENANT. 
1. A. having leased a lot to B. for aterm of years, joined with others, 


the owners of adjoining lots, in a deed of conveyance by which a por- 
tion of the lot leased was conveyed to the city of St. Louis; this deed 
contained the following clause: “ It being understood that some of said 
first parties have made leases for portions of the wharf property here- 
by conveyed, the terms of which have not expired; and the convey- 
ance to the city is made by said first parties subject to said leases now 
in existence ;?? the portion thus conveyed by A. to the city of St. Louis 
was duly condemned and appropriated to public uses. Held, in a suit 
brought by A. against B. to recover the whole of the rent reserved, that 
the conveyance to the city carried with it, as incident to the part of 
the reservation conveyed, a proportionate part of the rent, the above 
clause not amounting to a reservation of the rent to the grantor. 
Biddle v. Hussman, 597, 602. 


2. The condemnaticn and appropriation to public uses of a portion of a 


lot leased for a term of years, will extinguish a proportionate part of 
the rent, and entitle the parties—landlord and tenant—to compensa- 
tion according to their respective rights. Ib. 


3. In determining the proportionate part of the rent due to the landlord for 


the portion not appropriated to public uses, the jury must have refer 
ence, in making their estimate, to the real value to the tenant of what 
is left uncondemned, and not merely to the quantity. 1b. 


LAW COMMISSIONER’S COURT. 
1. The law commissioner’s court of St. Louis county can not entertain 


an appeal from a justice of the peace, in a case where plaintiff seeks to 
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LAW COMMISSIONER’S COURT—( Continued.) 


recover damages for an entry into his close, and the tearing down of 
the wall of a tenement thereon. The appeal should be taken to the 
Land Court. Watkins v. Finney, 48. 

2. Quere: has the law commissioner the authority, on appeals from a jus- 
tice of the peace, to affirm the judgment of the justice on the appellee’s 
motion, and his filing a transcript of the proceedings before the justi- 
ce’s court? 1b. 

3. The Law Commissioner of St. Louis county can not, in case of an ap- 
peal from a justice of the peace, where the justice fails to deliver a 
transcript, &c., affirm the judgment appealed from, upon the filing of a 
transcript by the appellee, anda motion made by him for its affirm- 
ance. Grassmuck v. Atwell, 63. 

3. The Law Commissioner of St. Louis county has the authority to issue 
writs of attachment against the property of persons sued in his court. 
Lackey v. Seibert, 85. 


LEVY. 
See Execution; SHERIFF’s SALE. 


1. The levy of a writ of attachment upon land creates a charge or lien 
from the moment of the levy; a sale therefore, under an execution is- 
sued upon the judgment against the defendant in the attachment, re- 
lates back to the time of the levy, and passes the title to the purchaser, 
unaffected by any encumbrances created or conveyances made subse- 
quently to such levy. Lackey v. Seibert, 85. 

2. The requisites of a levy of a writ of attachment upon real estate. 
Prima facie, it should be presumed that a writ of attachment was 
levied as early as the date under which the return is made. Jb. 


LICENSE. 


1. It is no defence to an indictment for selling intoxicating liquor with- 
out a license, that the County Court, acting under the act of March 1, 
1851, and in consequence of a remonstrance of a majority of the tax- 
able inhabitants of a township, refused to grant such license. Whether 
the license is withheld righifully or wrongfully, is immaterial. State 
v. Jamison, 330. 

LIEN. 
See ATTACHMENT, 3, 53 Boats AND VESSELS, 3. 

1. One who endorses a note given by the master of a steamboat for stores 
and supplies furnished, and who pays the same at its maturity, does 
not thereby become subrogated to the rights of the one furnishing the 
supplies to a lien on such steamboat. Hays v. Steamboat Columbus, 
232. 

LIMITATION OF ACTIONS. 
See ADMINISTRATION, 5. 

1. Adverse possession, to constitute a bar under the statute of limitations, 

must be uninterrupted. Harrison v. Cachelin, 117. 
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LIMITATION OF ACTIONS—( Continued.) 
2. The statute of limitations may be relied on as a bar by one of several 


defendants. Pope v. Risley, 185. 

In order to constitute such a continuous adverse possession in succes- 
sive occupants as will amount to a bar under the statute of limitation, 
it is necessary that there should be some privity between such occu- 
pants. Chouquette v. Barada, 331. 

A finding by the court that possession has been held adversely, is equiv- 
alent to a finding that the possession has been held under a claim of 
title. Ib. 


5. No action on an administrator’s bond will lie in favor of one claiming 


to be a creditor of the intestate’s estate, until his demand against the 
estate has been established in some one of the ways prescribed by 
law; consequently the statute of limitations will not run in favor of 
the administrator in such a case until such demand is so established. 
State, to use, &c., v. St. Gemme’s Adm’r, 344. 


LOCATION. 
See New Maprip CERTIFICATE. 


MANDAMUS. 


1. Under an application for a mandamus to the governor, requiring him to 


issue the bonds of the state to a railroad company under a Jaw alleged 
by him to have been passed by the general assembly over his veto 
without the observance of the forms prescribed by the constitution, a 
majority of the court concurred in sustaining jurisdiction of the appli- 
cation, and passing upon the validity of the law, reserving the ques- 
tion of power to mandamus the governor for the final hearing upon the 
return to a conditional writ. (Judge Leonarp dissenting.) The Pa- 
cific Railroad v. The Governor, 353. 

A writ of mandamus will not lie to correct the errors of inferior tribu- 
nals by annulling what they may have done erroneously, nor to guide 
their discretion, nor to restrain them from exercising power not dele- 
gated to them ; it will not, therefore, lie to a county court, directing it 
to vacate an order selling swamp lands to a railroad company in pay- 
ment of a subscription of stock, and commanding the county court and 
all others to desist from carrying said order into execution. Dunklin 
County v. District County Court of Dunklin County, 449, 


MANUMISSION. 
See Stavery, 1. 
MARRIAGE CONTRACT, 
1. 


An ante-nuptial agreement was entered into in the following form, 
“Whereas a marriage is about to be contracted by and between the 
parties to these presents, and they are desirous to regulate the mode 
of enjoyment and distribution of their separate property ; therefore, in 
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MARRIAGE CONTRACT—( Continued.) 


consideration of the said marriage, it is agreed by and between the said 
parties that the separate property shall, during the joint lives of the 
said parties, form a fund from the income of which the said parties 
and their issue, if any, shall be supported and maintained ; and that, 
for the purpose of producing such income, the said John W. Johnson 
shall have the management of the said separate property of the said 
Lucy Gooding. It is also agreed by and between the parties, that 
during the coverture either of said parties may, by gift, or sale, in any 
manner or form whatever, dispose of one-third of his or her said sep- 
arate property without the other’s interposing any obstacle, and with- 
out any right in such part of the estate so disposed of remaining in the 
other party, so that the same shall be free and clear from any claim of 
such other party. Itis also agreed by and between the parties afore- 
said, that either of the said parties, at his or her death, may, by will, 
or declaration in the nature of a will, devise and bequeath to any per- 
son whatsoever, in absolute property, whatever of his or her sai¢ sep- 
arate property may then remain, so that the survivor shall be entirely 
divested of all interest therein. It is also agreed, that, on the death of 
either party, the survivor shall retain the full right and title in his or 
her separate property, and the property of the deceased party shall be 
distributed according to the laws then in force.” Held, that this anted 
nuptial contract did not constitute a legal bar to dower within the pro- 
visions of the revised code of 1825; (see R. C. 1825, p. 334) ; neither 
did the naked agreement amount to an equitable jointure ; that, before 
the wife can be deprived of her right to dower, the agreement must be 
executed in her favor. Johnson v. Johnson’s Adm’r, 561. 


MEASURE OF DAMAGES. 


See DAMAGES. 


MECHANICS’ LIEN. 


1. A. agreed to erect a building for B., A. furnishing the materials; B. 
engaged to pay to A. various specified sums at particular stages in the 
progress of the work, the remainder to be paid sixty days after the 
completion of the building, and its acceptance by B.; C. became the 
security of A. for the timely execution on his part of this contract. 
The building was completed by A. and accepted by B., and although 
B. received notice before the completion of the building of the filing 

of various mechanics’ liens for materials furnished by sub-contractors 

under A., he yet paid to A. the contract price before the completion of 
the building, and before he was bound by the contract to pay the same. 

Held, that B. having been compelled to pay the liens thns established 

against the building in breach of the contract of A., and having failed 

to protect himself by retaining the sums falling due after the date of 
the notice of the tiens, could not resort to C. as the security of A. for 

indemnity. Taylor v. Jeter, 244, 
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MISTAKE. 


3. 


INDEX. 


. A., by mistake, conveyed to B. whiteacre instead of blackacre ; held 
that a bona fide purchaser for value, from B., without notice of the 
mistake, would acquire a good title as against A. and those claiming 
under him. A purchaser, without notice of the mistake, at a sher- 
iff's sale on execution under a judgment against B., would be protected 
under this rule. Harrison v. Cachelin, 117. 


MOTIONS. 


See Practice, 1, 2, 9. 


NEW MADRID CERTIFICATE. 


. A location of a New Madrid certificate upon land reserved from sale, 
and a patent issuing therefor while the land remains so reserved, are en- 
tirely void, not voidable. Easton v. Salisbury, 100. 

. Such a location therefore, when made upon land reserved from sale by 

reason of its being covered by a Spanish claim, does not become valid 

so soon as the bar against that claim becomes complete. Jb. 

A confirmation of a Spanish claim by the act of July 4th, 1836, will 

prevail over a New Madrid location and a patent, dated May 28th, 

1827, both made while the land located upon was reserved from sale, 

although the bar against that claim became complete May 26th, 1829, 

and remained so until July 9th, 1832, the date of the revival of the re- 

servation from sale of the claims confirmed by the act of July 4th, 

1836. Ib. 


NOTICE. 
See PartTNersuipP, 1, 3,4; ConstiruTionaL Law, 4; ConvEYANCE, 3; 


Promissory Notes, &, 9, 10. 


3. The fact that a recorder may have entered of record in his office deeds 


of conveyance of lands subsequently sold and conveyed by himself, 
raises no presumption that at the time of his own conveyance he was 
aware of a defect in his title. Toney v. Mathews, 437. 


OATH. 
See ARBITRATION. 


OBLIGATION OF CONTRACTS. 
See ConstiruTionat Law, 1. 


O AND MISSISSIPPI RAILROAD. 


See Corporation, 5, 6. 


OUTBOUNDARY OF THE TOWN OF ST. LOUIS. 
See Lanps anp Lanp TITLEs, 8, 


PART PERFORMANCE. 
See STATUTE OF FRAUDS. 
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PARTIES. 
See PLEADING. 


PARTITION. 
See Practicg, 13. 


PARTNERSHIP. 

1. Where partners, commission merchants, receive a consignment of goods 
for sale, and a dissolution of the partnership afterwards takes place 
before the goods are sold, and they are turned over to, and are sold 
by, the partner continuing in the business, the outgoing partner is not 
exonerated from his liability to the shipper by the mere fact that a spe- 
cial notice of the dissolution of the partnership was sent to such ship- 
per, containing also a statement that the goods of the shipper were 
left in the hands of the continuing partner. Dean v. McFaul, 76. 

2. An admission made by a member of a partnership, after the retiring 
from the firm of a former member, can not be used as evidence against 
such retired partner. Pope v. Risley, 185. 

3. A partner retiring from a firm will still be liable for debts contracted 
by it in favor of persons who had previously dealt with the firm, and 
have had no notice of his retirement. 1b. 

4. This notice must be actual, and be brought home to the parties ; or at 
least credit must have been given under circumstances from which 
actual notice may have been inferred. Notice in a newspaper, though 
published in the usual manner, will not, of itself, be sufficient as to 
those having former dealings with the company. Ib. 


PATENT. 
See Lanps AnD LaNnp TIiTLEs, 1, 3. 


PAYMENT. 

1. In order to constitute a transaction a payment, there must be both a deliv- 
ery by the holder and an acceptance by the creditor, with the purpose 
on the part of the former to part with, and of the latter to accept of, 
the immediate ownership of the thing passed from the one to the other. 
Thompson v. Kellogg, 281. 


PERPETUATION OF TISTIMONY. 
1. Where several persons unite in petition for a commission to perpetuate 
testimony, a verification of such petition by the affidavit of one of such 
petitioners is sufficient. Tayon v. Hardman, 539. 


PLEADING. 
See CorporATION, 1. 


1. An action can not be maintained by an executor or administrator as 
such to recover damages for trespass upon realty belonging to the es- 
tate of the testator or intestate. The action should be brought in the 
name of the heir or devisee. Aubuchon v. Long, 99. 

2. Where promissory notes, purporting to have been executed by an agent, 
become the subject of a suit, the ordinary denial of their execution, 
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PLEADING—( Continued.) 


without the verification by affidavit, required by section 23 of article 4 
of the practice act of 1845, (R. C. 1845, p. 819,) will be sufficient to 
put the plaintiffs to the proof of their execution. Pope v. Risley, 185. 


3. A. gave to B. his title bond for the conveyance to B. of a tract of land 


4. 


upon the payment of the purchase money agreed upon, for which B. 
gave to A. his promissory notes. Held, that the heirs of A. are pro- 
perly made co-plaintiffs with his administrators, in a suit brought to 
recover the amount due on the promissory notes, in which it is sought, 
on account cf B.’s insolvency, to subject the land to the payment of 
the debt. Perry v. Roberts, 221. 

A petition conforming to the statutory forms, accompanying the prac- 
tice act of 1849, is sufficient. Gramp v. Dunnivant, 254. 


5. A grantor in a deed of trust, who is also residuary cestut que trust, 


is a necessary party to a suit brought by a purchaser at the trustee’s 
sale for a specific performance of the contract of sale. White v. 
Watkins, 423. 


POLICY OF INSURANCE. 


See INSURANCE. 


POSSESSION. 
See Forcis.& ENTRY AND DETAINER; LIMITATION, 1, 3, 4. 


PRACTICE. 


1. 


Every court has exclusive control over its own process. Where, there- 
fore, an execution issued out of the circuit court of St. Louis county, 
upon a judgment of said circuit court, and a sale of real estate was 
made by the sheriff, and a deed executed by him to the purchaser ; held, 
that the defendant in the execution might, by motion in the circuit 
court, have such sale set aside for irregularity ; he is not compelled to 
resort to a proceeding in the St. Louis Land Court. Nelson v. Brown, 
13. 


2. Although, regularly, motions to set aside proceedings under an execu- 


3. 


tion should be made during the return term of the writ, yet where, by 
authority of court, the return of the writ is made at a term subsequent 
to the return term, the court may, at such subsequent term, entertain 
a motion on the part of the defendant in the execution to set aside the 
proceedings under the execution for irregularity. 10. 

Although mere inadequacy of price will not of itself justify the set- 
ting aside of a sheriff’s sale, yet where that inadequacy is gross, there 
must be a strict regularity in the proceedings ; hence where real estate, 
consisting of two separate parcels of land, worth $4000, was struck off 
to the plaintiff in the execution, one lot for five dollars, and the other 
for seven dollars, or as much as the expenses of the sale, together with the 
clerk’s fees for issuing the execution would amount to—it being the un- 
derstanding between the deputy sherift making the sale and the bidder 
that the amount should be increased or lessened to just the amount of 
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PRACTICE—( Continued.) 


s 


6. 


the expenses of the sale including the clerk’s fees as above—it not ap- 
pearing that the defendant in the execution was privy to its levy or to 
the sale ; held, that the sale and the sheriff’s deed, made in pursuance 
thereof, should be set aside for irregularity. 1b. 

It is not erroneous for the courts of this state to refuse, when called 
upon generally to do so, to draft and give instructions to juries ; they 
may confine their action in this particular to the giving or refusing of 
instructions specifically asked by the respective parties. Simonds v. 
Oliver, 32. 

Quere: has the Law Commissioner of St. Louis county the authority, 
on appeals from a justice of the peace, to affirm the judgment of the 
justice on the appellee’s motion, and his filing a transcript of the pro- 
ceedings before the justice’s court? Jb. 

The Law Commissioner of St. Louis county can not, in case of an ap- 
peal from a justice of the peace, where the justices fail to deliver a 
transcript, &c., affirm the judgment appealed from, upon the filing of 
a transcript by the appellee, and a motion made by him for its affirm- 
ance. Grassmuck v. Atwell, 63. 


7. The Supreme Court will reverse judgments of the lower courts and 


award new trials, without regard to the number of new trials previously 
granted, wherever erroneous instructions have been given to the jury. 
Harrison vy. Cachelin, 117. 


8. The statute of limitations may be relied on as a bar by one of several 


9. 


10. 


11. 
12 


13. 


defendants. Pope v. Risley, 185. 

Amendments should be liberally allowed where the errors are uninten- 
tional, and no injury will result to the adverse party. Chauvin v. 
Lownes, 223. 

Section 42 of the “act to regulate executions,” (R. C. 1845, p. 483,) 
which provides that if the purchaser “refuse to pay the amount bid 
by him for property struck off to him, the officer making the sale may 
again sell such property at any time to the highest bidder; and if any 
loss shall be occasioned thereby, the officer shall recover the amount of 
such loss, with costs, by motion before any court,’? &c., does not au- 
thorize a judgment on motion against one who has been substituted in 
the place of the purchaser at the sale, with the consent of such pur- 
chaser, and who has been reported as the purchaser by the sheriff ; 
this summary remedy by motion can be had only against ‘the actual 
purchaser at the sale. Wimer v. Obear, 242. 

Quere: whether this section embraces a sale in partition. Jb. 

A petition conforming to the statutory forms, accompanying the prac- 
tice act of 1849, is sufficient. Gramp v. Dunnivant, 254. 

Where, after the overruling of a demurrer to a petition, final judgment 
is rendered for the plaintiff, and it appears from the entry of the judg- 
ment that the inquisition of damages was taken “ without any proof”? 
of the amount of the damages sustained ; held, that this fact should be 
preserved by bill of exceptions; there being nothing to the contrary 
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14. 


15 


16 


17. 


18. 


19. 


except this statement in the entry of judgment, it will be presumed that 
the inquisition of damages was properly taken. Ib. 

Where in a suit for partition there has been no service of a copy of the 
petition with the requisite notice upon two of the defendants, and 
there is filed an instrument in the following form, signed by said two 
defendants: “ October 6th, 1854. We wish to waive the notice of the 
division of the real estate belonging to the heirs of R. T. A., deceased. 
[Signed] 8. C., M. A.:?? Held, that this does not amount to a ser- 
vice on them or an appearance by them, and that a judgment by de- 
fault against them would be irregular and should be set aside. Ander- 
son v. Anderson, 379. 

It is error to dismiss an appeal from a justice of the peace for “ any er= 
ror, defect, or other imperfection in the proceedings of the justice.’? 
Matlock v. King, 400. 

A bill of exceptions can not be allowed and signed at a term subsee 
quent to that at which the trial is had without the consent of the op- 
posite party. Wilcorson v. McBride, 404. 

Where, on account of a failure to reply within the time required by law 
to an offset pleaded, judgment by default was regularly rendered tak- 
ing the offset as confessed, and the court, on the motion of plaintiff, 
set aside this judgment by default, neither the motion to set aside nor 
the accompanying affidavit showing a meritorious defence to the offset 
pleaded : held, that the court had in this particular exceeded the limits 
of a sound discretion. Arnold v. Palmer, 411. 

The practice act of 1849 does not apply, except the 25th article, to pro- 
ceedings in justices’ courts. Flemmv. Whitmore, 430. 

It is erroneous, in a case appealed from a justice of the peace, for a 
circuit court to strike out on the trial two of several plaintiffs; there 
must be recovery in such a case in the names of all the plaintiffs, or of 
none. Ib. 


. It is not sufficient to object gererally that testimony offered is illegal 


and incompetent; some specific objection to its admission should be 
pointed out. Clark v. Conway, 437. 


PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 


1. 


It is no ground for the reversal of a judgment of conviction upon an in- 
dictment for murder, that the court trying the cause, in empannelling 
the-petit jury, required the State and the defendant to exercise their 
right of peremptory challenge at the same time, by striking from a list 
of thirty-six jurors the objectionable names, instead of conforming to 
the usual and better practice of allowing the right to be exercised as 
each juror was called to be sworn after having been found qualified 
to serve, the State speaking first and the defendant afterwards; the re- 
cord not showing that the defendant was prejudiced. State v. Hays, 
287. 


2. Nor is it any ground for a reversal that the attorney general of the 


state, without the direction of the governor, assisted in the prosecution 
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PRACTICE & PROCEEDINGS IN CRIMINAL CASES—( Continued.) 


at the request of the circuit attorney, with the leave of the court, al- 
though not required to disclose whether he did so in his official capa- 
city, or received afee. Ib. 

3. Where an indictment for a felony is pending before the St. Louis 
Criminal Court, the judge of the St. Louis Circuit Court is not author- 
ized to let to bail the person so indicted; and a recognizance entered 
into befcre him for the appearance of the accused before the St. Louis 
Criminal Court is void. State v. Ramsey, 327. 


PRINCIPAL AND AGENT. 
See Promissory Nores, 4. 


1. A letter to an agent in New Orleans, in the following form: “ St. 
Louis, November 2ist, 1853. Dear sir—Please send us, as soon as 
possible, fifty bales of moss, well dried and put up in good order. You 
will buy it for us at the lowest market price, and you are hereby au- 
thorized to draw on us for the amount at thirty days from date of bill 
of lading. Ship at as low freight as possible. W. M. H. & Co.”— 
will amount to an acceptance of a bill, drawn by the agent, in favor 
of a person to whom this letter was shown by the agent, and who, 
upon the faith thereof, received the bill for a valuable consideration. 
Lathrop v. Harlow, 209. 

2. The principal would, in such a case, be bound, although the agent 
drew the bill upon a shipment of only forty-nine bales of moss. Ib. 


PRINCIPAL AND SURETY. 


1. Parol evidence is admissible to show that the relation of principal and 
surety exists between the co-obligors of a bond. Scott v. Bailey, 140. 

2. Accommodation endorsers of a promissory note may, as between them- 
selves, be co-securities, and where, in such a case, one of such en- 
dorsers pays the whole amount of the note, he will be entitled to con- 
tribution from the other, whatever may be the order of the endorse- 
ments. Dunn v. Wade, 207. 

3. A. agreed to erect a building for B., A. furnishing the materials; B. 
engaged to pay to A. various specified sums at particular stages in the 
progress of the work, the remainder to be paid sixty days after the 
completion of the building, and its acceptance by B.; C. became the 
security of A. for the timely execution on his part of this contract. 
The building was completed by A. and accepted by B., and although 
B. received notice before the completion of the building of the filing 
of various mechanics’ liens for materials furnished by sub-contractors 
under A., he yet paid to A. the contract price before the completion of 
the building, and before he was bound by the contract to pay the same. 
Held, that B. having been compelled to pay the liens thus established 
against the building in breach of the contract of A., and having failed 
to protect himself by retaining the sums falling due after the date of 
the notice of the tiens, could not resort to C. as the security of A. for 
indemnity. Taylor v. Jeter, 244. 
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PRIVILEGED COMMUNICATIONS. 


- Communications made by a client to an attorney at law whilst employed 
in that capacity, are privileged, and are inadmissible in evidence, though, 
at the time such communications were made, judicial proceedings may 
not have been commenced or contemplated. Johnson v. Sullivan, 474. 


VITY. 
See LimrtTaTIon, 3. 


PROMISSORY NOTES AND BILLS OF EXCHANGE. 


See CERTIFICATE OF DeEposiTE, 1; Boats anv VEsSELS, 2. 


Where a promissory note is given for the construction of a house, the 
fact that the house fell down in consequence of the use by plaintiff, the 
payee of the note, of bad material in its construction, and of the un- 
skillfulness of the workmanship, may be set up by the maker of the 
note as a partial failure of consideration. Gamache v. Grumm, 38. 

. Successive accommodation endorsers are not co-sureties as between 
themselves, unless there is.an understanding or agreement to that 
effect. They are responsible in the order of their endorsements. Mc- 
Neilly v. Patchin, 40. 


. Where promissory notes, purporting to have been executed by an agent, 


become the subject of a suit, the ordinary denial of their execution, 
without the verification by affidavit, required by section 23 of article 4 
of the practice act of 1845, (R. C. 1845, p. 819,) will be sufficient to 
put the plaintiffs to the proof of their execution. Pope v. Risley, 185. 

. Where promissory notes purport to have been executed by an agent, it 
must appear that the agent had authority, express or implied, to sign 
the same. Ib. 


5. Accommodation endorsers of a promissory note may, as between theme 


selves, be co-securities, and where, in such a case, one of such endors- 
ers pays the whole amount cf the note, he will be entitled to contribu- 
tion from the other, whatever may be the order of the endorsements. 
Dunn v. Wade, 207. 

. A letter to an agent in New Orleans, in the following form: “ St. 
Louis, November 21st, 1853. Dear sir—Please send us, as soon as pos- 
sible, fifty bales of moss, well dried and put up in good order. You 
will buy it for us at the lowest market price, and you are hereby au- 
thorized to draw on us for the amount at thirty days from date of bill 
of lading. Ship at as low freight as possible. W. M. H. & Co.”— 
will amount to an acceptance of a bill, drawn by the agent, in favor of 
a person to whom this letter was shown by the agent, and who, upon 
the faith thereof, received the bill for a valuable consideration. La- 
throp v. Harlow, 209. 


. The principal would, in such a case, be bound, although the agent drew 


the bill upon a shipment of only forty-nine bales of moss. Ib. 
. A notice of the protest of a bill of exchange for non-acceptance or 
non-payment, placed in due time in the post-office, directed to a prior 
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9, 


10. 


11. 


12. 


endorser, is sufficient to hold such endorser, although, from the failure 
of the mail, it should not reach its destination. Renshaw v. Triplett, 
213. 

Where a bill of exchange was protested for non-acceptance, and notice 
was duly sent to the last endorser through the post-office, which notice 
never reached its destination through a failure of the mail; and the bill 
was afterwards presented for payment and was protested for non-pay- 
ment, due notice of which was given to the last endorser: held, that, 
although the protest for non-acceptance was duly noted upon the face 
of the bill received by the last endorser at the same time with the 
notice of the protest for non-payment, yet a notice of the protest for 
non-payment only, given by such endorser to a prior endorser, with- 
out a notice of the protest for non-acceptance, would be sufficient to 
charge such prior endorser. Ib. 

Where the last endorser of a dishonored bill receives due notice of its 
dishonor from the holder, and with this notice to himself, receives, en- 
closed in the same letter, notices directed to prior endorsers, the due 
service of these notices upon such prior endorsers will, it seems, be 
sufficient to charge them. Ib. 

In a suit for the conversion of a promissory note, the value of the note 
will be taken, prima facie, to be the sum payable on itsface. Men- 
kens v. Menkens, 252. 

In order to entitle the assignee of a note not negotiable to sue the as- 
signor, without first instituting a suit against the maker, it must appear 
that such suit would be wholly unavailing. Baker v. Blades, 405. 


PUBLIC POLICY. 


he 


An agreement to reward a public officer, a policeman, for doing that 
which it is his duty by law to do, is void as against public policy. 
Kick v. Merry, 72. 


RAILROADS. 


See CorporaTion, 5, 6. 


RECITAL. 
See EvipEncg, 4. 


RECOGNIZANCE. 


i. 


Where an indictment for felony is pending before the St. Louis Crimi- 
nal Court, the judge of the St. Louis Circuit Court is not authorized to 
let to bail the person so indicted ; and a recognizance entered into be- 
fore him for the appearance of the accused before the St. Louis Crim 

inal Court is void. Slate v. Ramsey, 327. 


REPEAL. 


See ConPoraTION, 5. 
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RES ADJUDICATA. 












1. Where A., in suit before a justice of the peace, attached certain goods 
as the property of B., the defendant, and C. interpleaded and claimed 
the property attached as his own, and the property attached is, under 
the issue thus raised, adjudged by the justice to be the property of B. ; 
held, that this judgment is a bar to a suit by C. for the possession of 
the goods, against the constable in possession of the goods under the 
writ of attachment. Richardson v. Watson, 34. 


RETURN. 







See Execution, 1; ATTACHMENT, 4, 5. 


ST. LOUIS, CITY OF. 








See CorporaTion, 5, 6. 


1. The city of St. Louis is not subject to the process of garnishment. For- 
tune v. City of St. Louis, 239. 


ST. LOUIS AND IRON MOUNTAIN RAILROAD. 





See ConsTITUTIONAL Law. 


SALE. 















See ADMINISTRATION, 9, 10; Bona FipE PurcHaserR; SHERIFF’s SALE; 
VENDOR AND PURCHASER. 


1. Where property is conveyed by a debtor to a trustee for the benefit of 
his creditors, and, at the trustee’s sale thereof, is purchased for the use 
and benefit of the debtor, or with money furnished by him: Held, that 
the title of such purchaser is not valid as against creditors. Gutzwile 
ler v. Lackman, 168. 

- Until a sale of personal property is rendered complete by delivery and 
acceptance, it will remain at the risk of the seller. Lovelace v. Stew- 
art, 384. 


SCHOOL DISTRICT. 










1. In order that a neighborhood, situated in two or more townships, may 
be formed into a separate school district, under section 8 of article 4 
of the act of February 24th, 1853, (Sess. Acts, 1853, p. 160,) a majo- 
rity of the inhabitants of the proposed district should unite in the ap- 
plication to the school commissioner. Sayre v. Tompkins, 443. 


SCHOOL TAX, 







1. There is no equity to restrain by injunction the collection of a school 
tax, the assessment of which is illegal and void. Sayre v. Tompkins, 
443. 


SEIZIN. 






See CovENANT. 


SELLING LIQUOR. 





See CrIMES AND PUNISHMENTS. 





i. 


4. 
5. 





SERVICE. 
See Practice, 13. 


SERVITUDE. 

See Laumier v. Francis, 181. 
SHERIFF. 

See Evipence, 10. : 
SHERIFF’S SALE. 

See JupGMENT, 1, 2; ExeEcuTion, 2, 3. 









































Although mere inadequacy of price will not of itself justify the set- 
ting aside of a sheriff’s sale, yet where that inadequacy is gross, there 
must be a strict regularity in the proceedings ; hence where real estate, 
consisting of two separate parcels of land, worth $4000, was struck off 
to the plaintiff in the execution, one lot for five dollars, and the other 
for seven dollars, or as much as the expenses of the sale, together with the 
clerk’s fees for issuing the execution would amount to—it being the un- 
derstanding between the deputy sheriff making the sale and the bidder 
that the amount should be increased or lessened to just the amount of 
the expenses of the sale including the clerk’s fees as above—it not ap- 
pearing that the defendant in the execution was privy to its levy or to 
the sale ; held, that the sale and the sheriff’s deed, made iu pursuance 
thereof, should be set aside for irregularity. Nelson v. Brown, 13. 

A., by mistake, conveyed to B. whiteacre igstead of blackacre ; held 
that a bona fide purchaser for value, from B., without notice of the 
mistake, would acquire a good title as against A. and those claiming 
under him. A purchaser, without notice of the mistake, at a sher- 
iff's sale on execution under a judgment against B., would be protected 
under this rule. Harrison v. Cachelin, 117. 


. Section 42 of the “act to regulate executions,” (R. C. 1845, p. 483,) 


which provides that if the purchaser “ refuse to pay the amount bid 
by him for property struck off to him, the officer making the sale may 
again sell such property at any time to the highest bidder; and if any 
loss shall be occasioned thereby, the officer shall recover the amount of 
such loss, with costs, by motion before any court,?? &c., does not au- 
thorize a judgment on motion against one who has been substituted in 
the place of the purchaser at the sale, with the consent of such pur- 
chaser, and who has been reported as the purchaser by the sheriff; this 
summary remedy by motion can be had only against the actual pur- 
chaser at the sale. Wimer v. Obear, 242. 

Quere: whether this section embraces a sale in partition. Jb. 

A father purchased land in the name of his son with intent to defraud 
his creditors; held, 1st, that the contemplated fraud upon creditors 
repelled the presumption of an advancement to the child; that conse- 
quently there was a resulting trust to the father for the benefit of his 
creditors ; 2d, that this interest in the father was subject to seizure 
and saie on execution under judgments in favor of such creditors. 
Rankin v. Harper, 579. 
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SHERIFF’S SALE—( Continued.) 
6. Where land, purchased with the money of the husband, is conveyed 


INDEX. 


to a trustee in trust for the separate use of the wife with intent to hinder 
and defraud the creditors of the husband, it is subject to be sold under 
executions issued under judgments in favor of such creditors. Eddy v. 
Baldwin, 588. 


SLAVERY. 
1. An instrument in the form of a will, under seal, attested by two wit 


nesses, and acknowledged before the appropriate circuit court, but 
not probated, though inefficacious as a will for want of probate, may 
yet operate as a valid act of emancipation from slavery under section 
1 of article 2 of the act concerning slaves. (R. C. 1845, p. 1019.) 
Schropshire v. Loudon, 393. 


STATUTE OF FRAUDS. 
1. A written advertisement or notice of a trustee’s sale, signed by the 


trustee, is not a sufficient note or memorandum within the statute of 
frauds. White v. Watkins, 423. 


2. In order that an entry of a sale made by an auctioneer may satisfy the 


requirements of the statute of frauds, it must be made at the time of the 
sale; an entry made a month or more after the sale is not sufficient. 
Ib. 


3. In order that a delivery of possession to a vendee of land may amount 


to such a part performance as to take the case out of the statute of 
frauds, the situation of the parties must be sueh as that a refusal to 
carry out the parol contract of sale will work a fraud upon the pur- 
chaser. Jb. 


STATUTE OF LIMITATIONS. 
See LIMITATION. 


STATUTES, PASSAGE OF. 
1. The validity of an enrolled statute, authenticated in the manner pointed 


out by law, by the certificate of the presiding officers of the two houses 
of assembly that it passed over the governor’s veto by the constitution- 
al majority, can not be impeached by the journals showing a depar- 
ture from the forms prescribed by the constitution in the reconsidera- 
tion of the bill. Pacific Railroad vy. The Governor, 353. 


STRAYS. 
1. 


An affidavit made before a justice of the peace, under the 4th section 
of the act concerning strays, (R. C. 1845, p. 1039,) by one taking up a 
stray, is no evidence of the facts therein stated in a suit brought by 
such person against one claiming to be the general owner of the stray. 
Parker v. Evans, 67. 


. It is not necessary that the taker up of a stray should, in order to ac~ 


quire title under the law concerning strays, keep the animal so taken 
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STRAYS—( Continued.) 


up within an enclosure for the time limited by law; it is sufficient if 
he bestows such care and attention upon the animal as a prudent and 
careful man bestows upon his own animals of the same kind. Jb. 


SUBMISSION TO ARBITRATION. 
See ARBITRATION, 


SUBROGATION. 
See Equity, 5. 


SUBSCRIPTION TO STOCK OF RAILROADS. 


See CorporaTion, 5, 6. 


SUPREME COURT. 
See PracTIcE AND ProcEEDINGS IN CiviL CASsEs. 

1, The Supreme Court will reverse judgments of the lower courts and 
award new trials, without regard to the number of new trials previously 
granted, wherever erroneous instructions have been given to the jury. 
Harrison v. Cachelin, 117. 

2. Judgment reversed because the damages awarded were excessive. 
Schnette v. Sutter, 240. 

3. The Supreme Court will not draw inferences of fact from other facts 
stated in the finding of the court below. The State, to the use of Rey- 
burn, v. Ruggles, 339. 


SURETY. 
See PRINCIPAL AND SURETY. 


SURVEY. 


See Lanps anp LAND TITLEs. 


SURVIVING OF ACTIONS. 


1. An action under section 35 of article 9 of the act concerning crimes 
and punishments (R, C. 1845, p. 414,) against the owner of aslave, will 
survive against his administrators. Phillips v. Towler’s Adm’r, 401. 


SWAMP LANDS. 
See Manpamvus, 2. 


1. The district county court within and for the county of Dunklin had 
power to transfer alternate sections of the “ swamp lands”? of Dunk- 
lin county to-the Cairo and Fulton railroad company in payment of a 
subscription to the stock of that company made by said county court. 
Dunklin County v. District County Court of Dunklin County, 449. 

2. The trust, created by the acts of Congress of September 28th, 1850, 
granting swamp lands to the state of Missouri, is a personal trust 

reposed in the public faith of the state, and not a property trust fas- 

tened by the terms of the grant upon the land itself and following it 

into whose hands soever it may pass. 1b. 
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TAX. 
See Equity, 4. 


TORTS. 


1. An administrator de bonis non is not liable for a failure to collect judg- 
ments recovered by a previous administrator, and which were assets 
belonging to the estate, where it does not appear that he had notice of 
their existence. State, to the use of Reyburn, v. Ruggles, 339. 

2. A. claiming to own land belonging to B. sells timber on said land to 
C., who cuts and removes the same: held, that A. may be held liable 
to B., as a principal trespasser, for the timber so cut and taken away. 
Dreyer v. Wing, 434. 


TRESPASS. 
See Torts. 


TRUST. 
See DEED or Trust; Swamp Lanps; Equity. 


TRUSTEES. 


1. Where trustees are empowered by a deed of trust to act separately, yet, 
if they elect to act jointly, as by giving a joint notice of sale, one can 
not act alone. White v. Watkins, 423. 


TRUSTEES OF SCHOOL DISTRICTS. 


1. The trustees of a school district organized under the act of March 27th, 
1845, can not be sued as a corporation for a debt incurred by them for 
the building of a school-house for the district; nor would the proper- 
ty, held by them as such trustees for the use of the school district, be 
liable to execution. Allen v. Trustees of Schodt District, 418. 


VENDOR AND PURCHASER. 
See Sate; SHERIFF’s SALE. 


1. A., by mistake, conveyed to B. whiteacre instead of blackacre; held, 
a bona fide purchaser for value, from B., without notice of the mistake, 
would acquire a good title as against A. and those claiming under him. 
A purchaser, without notice of the mistake, at a sheriff’s sale on execu- 
tion under a judgment against B., would be protected under this rule. 
Harrison v. Cachelin, 117, 

2. Where property is conveyed by a debtor to a trustee for the benefit of 
his creditors, and, at the trustee’s sale thereof, is purchased for the use 
and benefit of the debtor, or with money furnished by him: Held, that 
the title of such purchaser is not valid as against creditors. Gutzwil- 
ler v. Lackman, 168. 


VERDICT. 
See Jury. 
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WARRANTY. 


6. The measure of damages in an action on a covenant of warranty is the 
purchase money with interest. Tony v. Mathews, 437. 


WILLS. 


1. Under the revised codes of 1835 and 1845, (R. C. 1835, tit. Wills, sec. 
1, p. 617, R. C. 1845, p. 1078,) as under the act of July 4th, 1807, 
(1 Terr. Laws, ch. 39, sec. 18, 19, p. 132,) real property acquired af- 
ter the date of a will would pass to the devisee, where such appeared 
to be the intention of the testator. Liggat v. Hart, 127. 

2. Where a will, after the making of several specific bequests, proceeded 
as follows: “I hereby direct, authorize and wish my executors to sell 
the whole of my real, personal and mixed property, on a credit of 
twelve months, the proceeds of which, together with what cash I may 
die possessed of, after all my just debts have been paid, and the sum 
of one hundred dollars to such of my legitimate nephews as at my 
death may be found named James, ($100 each,) I wish disposed of in 
the following manner, viz: to be sent by my executors to Ireland,’? 
&c., to be invested for the benefit of the testator’s brothers and sisters, 
&c. 3 held, that it sufficiently appeared upon the face of the will that it 
was intended to cover, and provide for the sale of, all the real proper- 
ty owned by the testator at the time of his death. Jb. 

3. A will not providing for children of the testator, though voidable 
under section 20 of the act concerning wills and testaments, (R. C. 
1825, p. 795,) by those injured by it, is good as against strangers ; un- 
Jess the children of the testator assert their right against the will, the 
title will remain in the devisee. Chouquette v. Barada, 331. 

4. An instrument in the form of a will, under seal, attested by two wit- 
nesses, and acknowledged before the appropriate circuit court, but not 
probated, though inefficacious as a will for want of probate, may yet 
operate as a valid act of emancipation from slavery under section 1 of 
article 2 of the act concerning slaves. (R. C. 1845, p.1019.) Schrop- 
shire v. Loudon, 393. 


WITNESS. 


1. The assignor of a thing in action, assigned for the purpose of making 
him a witness, should not be excluded as a witness, under section 2 
of article 25 of the practice act of 1849, (sess. acts, 1849, p. 190,) 
where, after such assignment, the assignor is entirely divested of in- 
terest in the event of the suit. McKinley v. Williamson, 65, 
2. Where the facts in evidence will warrant it, it is proper to instruct a 
. jury that they are authorized to reject the whole of the testimony of a 
witness who has wilfully sworn falsely with regard to any material 
fact. Gillett v. Wimer, 77. 
3. A person who is interested in the event of a suit, in that he is bound to 
pay half the damages and costs in case of a recovery by plaintiff, is 
not “a person fer whose immediate benefit the action is defended,’ 
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WITNESS—{ Continued.) 


within section 2 of article 25 of the practice act of 1849, (Sess. Acts, 


1849, p. 100,) and consequently is a competent witness. Laumier v. 
Francis, 181. 


4. A defendant can not be a witness for his co-defendant. Rankin v. 
Harper, 579. 


WRIT. 
See Practice, 13. 




















